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L AW S of ESTATES; 


Freebolder' 8 Companion: 


Containing 


The Laws, Statutes, and Cuſtoms relating to 
Freehold and other Eſtates, whereby all Country 
Gentlemen and Freeholders may know their 


* Rights thereto, and Qualifications to be Mem- 


bers of Parliament, Electors, Juſtices of Peace, 


and Jurymen; and to Kill Game, erect Dove- 


cotes, &c. 


| In which is compriz'd | 
The whole Law of Tenures of Lands, and to whom 


they fall and deſcend, or otherwiſe belong, on any | 
Alteration, from the Eftate i in Fee- ſimple, down to 


_ Eſtates for Life, and Years, and alſo Copyholds; 
adapted to the Uſe of all Lords, Landlords and 
Tenants. 


With a full nd complene Abſtract of 


The New Act of Parliament concerning Diſtreſſes PR 


Rent, Replevins and Ejectments, Oc. and ſeveral 
2 late popular Statutes. 


Likewiſe 


Same _ uſeful Precedents of Deeds and Writings, appli- 
cable to this Work. 
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'. the Right Honourable = 
Sir John Willes, Knt. 


1 Lord Chief Juſtice of the 
5 CoMmMoN PLE AS. 


My LORD, 
T Humbly preſume to 
8 dedicate this Treatiſe 
to your Lordſhip, of 
the Laws, Statutes and 
3 Cuftoms concerning Real 
Z Eſtates, as the Suits or Ac- 
tions for Recovery there- 
of, are chiefly cognizable 
in that ancient Court of 
Record and of great Au- 
thority, in which your 
A2 - Lord- 


be Dedicution. 

koodſttip: worthily pre- 
ſides. 
I am encouraged j in this 
Addreſs, on Account of 
the many Excellencies and 
eminent Virtues, that are 
unqueſtionably acknow- 
ledged to be your Lord- 
ſhip's ; : ſuch as an uncom- 
mon Quickneſs of Under- 
ſtanding, beyond any of 
your Contemporaries, a 
clear and ſolid Judgment, 
the moſt conſummate 
Knowledge of our Laws, 
great and general Learn- 
ing, and a juſt Steadinefs, 

agreeably mixed with 
good Nature and Huma- 
nity; which very com- 
mendable Qualities, have N 
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have the Honour to plead 


wiſe and righteous Deter- 
minations; wherein you 
o exactly imitate the ex- 
cellent Lord HoBaRT, for- 
merly Poſſeſſor of your 
LO * Station, 


in 


The. Dae v 
at length acquired your 


Lordſhip the greateſt 


Praiſe, and ſhewn you to 


be Equal to the Higheſt 
” Employment. 


The Gentlemen who 


Cauſes at your Lordſhip's 
Bar, continually reap a 


double Satisfaction; for 


they are ever heard in 
their learned Arguments 


with Attention and En- 
cCouragement, and ſure to 
hear from your Lordſhip 
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the juſteſt Diſti 


vi The as 9 
in the fineſt Reaſoning, 
iction of | 
Things, and moſt extenſive | 
other 3 1 

As the bright and hi- 
ning Character which your 


Ford 3 is intitled to, ren- 
ders you highly Eſteemed 


by all Perſons of Senſe and 


1 therefore! 
hope your Lordſhip will 


Patton this Freedom, and. 
be pleaſed to receive fa- 


veurahty what is hers. {| 
with great Sincerity offer: 4 


ed you by, 


| My Lord, 
Your Lordhip's moſt dutiful, 
and moſt obedient humble Servant, : 


GiLEs JACOB. 
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PREFACE. 


/ 


HE Reader is to be acquainted, that 
the following Sheets contain a regular 
compleat Treatiſe of every Thing material 


on the Subjef, ſupported and maintained 


by the Inftitues of my Lord Coke, and all 


other the beſt Authorities, both Ancient and 


Modern, with the Reaſoning of our greateſt 
and moſt learned Judges in difficult Caſes 
and here the many Volumes of Reports, and 
original Authors themſelves, have been every 
where conſulted at large, and are conſtantly 


referred to in each Page. 


hade herein inſerted, not only all the 
Law-Caſes, that relate to the ſeveral Head 
concerning Eſtates, and its of Parliament, 


even the very lateſt down to this Time; but 


alſo a great many Caſes in Chancery, 


where Equity has inter poſed, not to be 


found in any other Book of this Nature: 
And in all Common Law Eſtates, Free- 
bolders are more or leſs intereſted, either as 
Poſefors or Owners thereof; ſo that this 
Treatiſe may be truly and properly ealled 


_ the Frecholder's Companion. 


My general Titles of the Fee-limple fate, 
Diſcents, and Partition of Lands, of Eſtates- 
5 6 tail, 


viii The PREFACE. 

tail, Dower and Jointures, Tenants by the 
Curteſy, Eſtates of Tenants in Common, 
and Jointenants, c. will Fee o dif-. 


ferently handled by me from the ſaine Heads 
in the fbort common Treatiſes hitherto- 
publiſhed upon theſe Subject, and likewiſe 

ſo greatly improved, that IT flatter my ſelf 
this Work will be very uſeful and profitable 
to every Reader, who has any Share of 
Property iz Lands or Tenements; and to 
all Conveyancers, Law-Prattiſers, Attor- 
nies and other Perſons, whoſe Buſineſs 
concerns Titles to Eftates, I may venture to 
ſay it will be of ſingular Uſe. 

And under the Head of Eſtates for Life. 
and Years, I have omitted nothing that has 
any Relation to Landlords and Tenants, in 

all Caſes that may or can happen between 
them; particularly as to Covenants in 

Leaſes, Reparation of the Premiſes, Pay- 

ment of Rent, Diſtreſſes, Replevins, E jett- 

ment of Tenants, &c. To which, as Copy- 

hold Eſtates in Fee and for Lives lie often 

intermixed with Freeholds in Towns and + 
Pariſnes, at the End I have added a ſhort © 
Notice of theſe Cuſtomary Eftates, in a 
curious Manner, and ſome exceeding nſefut 
Engliſh Precedents cover before privted, to 
make my Treatiſe the more thoroughly ac- 
ceptable. | 
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Freeholder's Companion. 
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Ot Freehold Eſtates and Freeholders 


in general. 


Preehold is that Land or Tenement 

which a Man holds in Fee. ſimple, 
Fee: tail, or for Term of Life: And is 
| deſcribed to be of two Sorts, either 
in Deed or in Law, the firſt being the real and 


actual Poſſeſſion of Lands and Tenements in Fee, 


or for Life; and the other, the Right a Perſon 
bath to ſuch Lands or Tenements, before his En- 
try, as in Caſes of Diſcents, or Bargains and Sales, 


and Fines levied, &c. A Parſon hath a Freehold. 
in his Church, the Church-yard and Glebe Land, 


for his Time; Frechold is likewiſe extended to 
| ' 1 
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2 Ok Freehold Eſtates, and 


| Offices, that a Man holds in Fee, or during Life. 


Brat. lib. 2. cap. 9. 1 Inſt. 266. | 
The Freeholders are ſuch Perſons as hold and 


enjoy any Freehold Eſtate. And Freehold in this 


Kingdom hath been ſometimes taken in Oppoſition 
to Villenage or Copyhold, it being Lands in the 
Hards of the Gentry and better Sort of Tenants, 
by certain Tenure, who were always Freeholders ; 

contrary to what was in the Poſſeſſion of the inferior 
People, held at the Will of the Lord. That which 


in the ancient Law is called Frank- Fee, is a Foſſeſ- 
ſion of Freeheld Lands and Tenements, holden at 


Common Law, to a Man and his Heirs; and not 


by ſuch Service, as is required in Ancient Demeſne, | 


according to the Cuſtom of the Manor. Lambard, 
Reg. Orig. 12. 

In Favour of Freehold Eltares, the Stature of 
Magna Charta ordains, that no Perſon ſhall be diſ- 
ſeiſed of his Freehold, ' &c. but by Judgment of his 
Peers, or the Law of the Land; which doth not 
only relate to common Difleifin? of Land, but the 


| King may not otherwiſe ſeiſe the Freehold of the 


Subject. 9 Hen. 3. cap. 29. Freeholders ſhall not be 


diſtrain'd to anſwer, without the Kings Writ: 
And no Perſons may be compelled to make Anſwer 


for their Freeholds, before the Counſel or Court of 

any Lord of a Manor; Lords doing to the contra- 
wi, ſhall forſeit 20 J. by the Statutes 52 H. 3. c. 22. 
and 15 & 16 R. 2. 

Every Man who hath an Eſtate i in any Land or 
Tenements for his own Lite, or the Life of another, 
is called Freehold Tenant; and no other of a leſs 
Eſtate can have a Freeho'd: But they of a greater 
Eſtate may, for be in Fee-ſimple hath Freehold, 
and ſo Tenant in Tail, Cc. When one pleads his 
Freehold generally, it ſhall be intended that he 
hath the Fee, and not an Eſtate for Life ; ; and on 

a 


PTFreeholders in general. 
n Man's thus pleading, it will be preſumed fo to 


14 continue, except the contrary be ſhewn. Lit. Sæcl. 
57. Co. Eliz. 87, 88. J 1 
An Eſtate for Life, tho' a Freehold, is but a 
F particular Eſtate derived our of the Inheritance, 
7 wpon which a Reverſion or Remainder may de- 
pend: But it may in ſome Caſes deſcend to the 
iN Heir, as when Lands are granted to A. B. and his 


I | Heirs, for the Life of C. O. In this Caſe if 4. B. 
4 die, his Heir ſhall have the ſame, during the Liſe 
i of C. D. And this hath been called a Freehold 
deſcendible: It is next in order to an Eſtate-tail, 
and cannot be made without Livery and Seiſin. 
10 Rep. 98. | 7 | He” 
If a Man makes a Leaſe to one for Years, Re- 
mainder to another for Life, or in Tail, &c. in this 
Caſe it is neceſſary, that the Leſſor make Livery of 
Seilin to the Leſſee, otherwiſe nothing paſſeth to 
him in the Remainder, a'tho' the Leſſee or imme- 
diate Tenant enter into the Tenements: And here 


b if the Termor entereth before any Livery and Sei- 
4 ſin made to him, then is the Frechold and alſo the 
EReverxſion in the Leſſor; but if he makes Livery 


to the Leſſee, the Freehold together with the Fee 
is to them in Remainder, according to the Form of 


the Grant. Lit. 60. 


| This Livery is not required for the Leſſee him- 
' ſelf, becauſe he hath but a Term for Yeats, but it 
7 is for the Benefit of thoſe in the Remainder, ſo 
3 as to enure to them; for the Livery of Poſle(- 


ſion could not be made to the next in Remain= -— 
der, becauſe the Poſſeſſion belonged to the 
Leſſee for Years, and for that the patticular Term, 
And all the Remainders make in Law but one 
Peitate, and take Effect at one Time, 1 Co. 

9 | I; 2 t. 49. | | Sg . 
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4 Of Freehold Eſtates, and 
A Freehold Leaſe for Life, of any Thing, if it 


be in Efſe before, may not commence at a Day to 


come: An Eſtate of Freehold cannot by the Com- 


mon Law begin in futuro; but it muſt take Effect 
preſently in Poſſeſſion, Reverſion, or Remainder. 


A Man made a Deed of Gift to his Son and bis 
Heirs, of Lands after his Death, and no Livery 
was made thereon ; now if there had been Livery, 
it would have been void, becauſe a Freehold can- 
not commence in futuro; yet he might have cove- 


nanted to ſtand feiſed to the Uſe of his Son after 


his Death : And it was held, that it ſhould not be 
conſtrued as a Covenant to ſtand ſeiſed, by Reaſon 


of the Word Give; by which was intended a 


Tranſmutation of the Eſtate, and not to pals it by 
Way of Uſe. 5 Rep. 94. March 50,51. 
Whatſoever is Part of the Freehold, goes to the 
Heir, aſter the Death of the Anceſtor; and hence 
it is, that Glaſs annexed to Windows, ſhall deſcend 


as Parcel of the Inheritance to one's Heir: And al- 


tho? the Leſſee himſelf at his own Coſts put the 


| Glaſs in the Windows, yet it being once Parcel of 


the Houſe, he cannot lawſully take it away, It 
has been adjudg'd, that if the Glaſs be fixed to 
Windows by Nails, or in any other Manner, by 
the Leſſor or Leſſee, it could not be removed by 
the Tenant, for without Glaſs it is no perfect 


Houſe; and by Leaſe or Grant of the Houſe, it 


ſhould paſs as Parcel thereof; and perbaps great 
Part of the Coſts expended on the Houſe confiits of 
Glaſs Windows, which if they are open. to Rain 
and Tempeſts, Decay and Putreſaction of the Tim- 
ber would follow. Moor 178. 1 Inſt. 53. 4 Rep. 
63, 64. | „ 

it was alſo reſolv'd, that Wainſcot, be it an- 
nex'd to the Freehold of an Houſe either by Leſſor 


or Leſſee, (that is Landlord or Tenant) is Parcel 
| 0 


| Freeholders in general. 5 
of the Houſe; and there is no Difference in Law, 
if it be faſtened by great Nails, or little ones, or 
by Scrues, or Irons put through the Poſts or 
Walls, as have been invented of late Time: For if 
the Wainſcot is by any of the ſaid Ways, or by 


any other faſten'd to the Poſts or Walls of the 


Houſe, the Leſſee caunot remove it, but he is pu- 
niſhable in Action of Waſte; becauſs it is Parcel 
of the Houſe in the ſame Manner, as the Ciel- 
ing and Plaiſtering thereof. 4 Rep. 64. 1 Juſt. 53. 
A Leflee made a Furnace for the Uſe of a Dyer, 


and fixed it to the Wall of his Houſe, and the 


Leſſee being condemn'd in Debt, the Sherift came 


to the Furnace, and putting his Hands upon it, 
delivered it to the Defendant, upon which Action 


of Treſpaſs was brought. Here Glauvil Juſtice 
faid, that a Furnace may be delivered in Execution, 


and the Houſe be never the worſe ; but it is other- 


wiſe of the Doors, becauſe the Leſſee cannot be 


without them: Though a Diſtinction has been 
made, between outer Doors, and inner Doors, put 


up by the Leſſee, aſter the Commencement of his 
Term; for the one may be taken away, and the 
other not. It is not Waſte to take away a Fur- 
nace ; indeed the Heir fhall have the ſame, bot 


this does not prove it is no Chattel, for it is be- 
cauſe it is annexed to the Land, as in Caſe of 


Writings. By Dyer, The Diverity is when the 


Furnace is fixed to the Middle of the Houſe, there 


it is but a Chattel, and is removable ; but when 
ftix'd to the Wall, the Termor may not remove it, 
for the Wall would be the Worſe for taking ir. 


away, and thereby the Frechold of the Houſe en- 


damaged. Owen 71. Cro. Eliz. 374. Moor 177. 
It hath been adjudg'd, that if Things for Trade, 
Cc. are fixed to the Freehold by the Leſſee, he 


may take them down and remove them, fo as he 


B 3 do 


6 Of Freehold Eſtates, and 

do it before the End of the Term. Tenant for 
Years mide an Under-leaſe of a Houſe in Holborn 
to one who was by Trade a Sope- boiler, and he 
for the Convenience of his Trade, put up Fats, 
Coppers, Tables, Partitions, and paved the Back- 
fide, &c. And by Holt Chief Juſtice it was held. 
that during the Term the Sope-boiler might well 
remove the Fats and other Things' be ſet up in 
Relation to Trade, and that by the Common Law, 
(not by Virtue of any ſpecial Cuſtom) in Favour 
of Trade and to encourage Induſtry: But after 
the Term, they become a Gift in Law to him in 
Reverſior, and are not removabie. That there 
was a Difference between what the Sope boiler 
did to carry on his Trade, and what he did to 
compleat the Houſe, as making Hearths and Chim- 
ney- pieces, which he held not to be removable, 
Mich. 2 Ain. Poole's Caſe, 1 Salk, 368. | 

This was where upon a Writ of Fieri facias 
iſſued on a judgment in Debt againſt the Under- | 
tenant, the Sheriff took up al theſe Things, and 
left the Houſe ſtripp'd and in a ruinous Condition; 
ſo that the firſt Leſſee was liable to make it good, 
and he thereupon brought a ſpecial Action on the 
Caſe againſt the Sheriff and thoſe that bought the 
Goods, for the Damage done to the Houle : But 
it was ruled, that the Sheriff might take them in 
Execution in this Caſe, as well as the Under-leſſce. 
might remove them. Vid. 

Any Thing fixed to the Freehold, as a Furnace, 
the Doors or Windows of a Houſe, or ſuch like, 
may not be diſtrained for Rent. Though by the 
Common Law, it is not Felony to ſteal Lead from 
a Church or Houſe; Corn or Graſs growing on the, 
Ground, Apples upon a Tree, Cc. for this is only 
Treſpaſs: Bur if they are ſevered from the Free- 
hold, whether by the Owner or the Thief, K he 

ever 


 Freeholders in general. 
ſever them at one Time, and take them away at 
'* another, it is Larceny to take them. 2 Danv. 
Allr. 641. 1 Hawk. P. C. 93. 5 
By a late AR, all Perſons who ſhall ſeal, or rip 
off, cut or break, with Intent to ſteal, any Lead, 
A Iron Bar, Gate, Iron Paliſadoe, or Iron Rail, fix'd 
to any Dwelling-houſe, or other Building, or in 
any Garden, Court-yard, Fence, Cc. thezeto be- 
longing, ſhall be guilty of Felony; and the Court 
1 before whom ſuch Perſons ſhall be tried, ſhall have 
I Power to tranſport them for ſeven Years: And 
2. Perſons that ſhall be aſſiſting in Stealing, or in 
7 ſuch Ripping, Cutting, or Breaking any Lead, Iron 
1 Bar, &c. knowing them to be ſtolen, ſhall be 
liable to the like Puniſhment as for Stealing the 
Yn ſame. 4 Geo. 2. c. 32. 13 | 
Prom Freehoids in general, I come to Free- 
1 | holders, as to their Privileges and 8 to 
be choſe Members of Parliament, Electors of Par- 
lament Men, Jultices of Peace, Jurymen, &c. 


* The Qyalification of Freeholders to be 
ian of Parliament. 


1 N ancient Statute enacts, that Knights of the 
M Shire ſhall be reſident in the County for 
Which they are choſen; as likewiſe Citizens and 
1 Burgeſſes elected are to be reſiding in and free of 
the ſame Cities and Boroughs, the Day of the 
Date of the Writ of Summons to Parliament, and 
1 they ought to be notable Knights of the County, 
a2 nd notable Eſquires and Gentlemen, &c. 1 Hen. 5. 
C n 
if | And a much later Statute than this hath enacted, 
| That no Perſon ſhall be a Member of Parliament, 
$ 


Who bath not an Eſtate of Freehold or Copyhold for 
| N B 4 1 Life, 
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8 Ot Freehold Effates, and 
Life, or ſome greater Eſtate, to his own Uſe, 
either in Law or Equity, vz. a Knight of a Shire 


Goo J. a Year, over and above what will ſatisfy all 
Incumbrances, and a Citizen and Burgeſs and Ba- 
ron of the Cinque Ports, 300 J. per Anuum; of 


which particular Oath is to be made at the Re- 
queſt of any other Candidate, at the Time of E- 
jection, or of two or more Perſons who have a 
Right to vote, and of the Pariſhes or Places where 
the Lands lie, &c. and if any Perſon ſhall be e- 
lected and return'd to ſerve in Parliament, not be- 
ing ſo qualified, the Return ſhall be void. 9 Aun. 
„ 

* 1 is provided that none ſhall be qualified by 
Virtue of any Mortgage on ſuch Eſtate, whereof 
the Equity of Redemption is in another, unleſs 
the Mortgagee ſhall have been in Poſleſſion ſeven 
Years before the Election: Though the eldeſt Son 

of a Peer, or of any perſon qualify'd by the Act 
to ſerve as Knight of the Shire, ſhall not be incapa- 


ble of being elected, and ſitting and voting in any 


Parliament. Star. hed. 


By another A&, Perſons having Penſions, ſor 


Terms of Years, &c. are not capable to be ele&- 
ed; and ſuch Penſioners preſuming to fit and vote, 
to forfeit 20 J. a Day. 1 Geo. 1. c. 56. . 
All Members of Parliament, when choſen out of 
Freeholders, Cc. that they may attend the publick 
Service of their Country, have Privilege of Par- 


liament for themſelves and their menial Servants, 


to be free from Arreſts, Citations, &c. and for 
their Horſes and Goods to be free from Diſtreſſes: 


And this Privilege doth generally hold in all Caſes, 


except in Treaſon, Felony, and for-Breach of the 


Peace; alſo it is claimed for the Space of forty 
Pays beſore the Sitting of the gs.” and 


forty 


Freeholders in general. 09 


forty Days afterwards, as well as during the Seſſion. 


4 Inſt. 24. 2 Lev. 72. | 
But the Starute 12 W. 3. c. 3. ordains, that Ac-- 


tions may be proſecuted iv any of the Courts of 


Record at H*ſminſter, High Court of Chancery, 


Oc. againſt Perſons intitled to Privilege of Parlia- 
ment, immediately after a Diſſolution or Proroga- 


tion, until a new Parliament is called, or the ſame 
is re- aſſembled; and immediately after Adjourn- 


ment of both Houſes for above fourteen Days, 


til re aſſumed: And the ſaid Courts during ſuch 
Time, ſhall proceed to give Judgment, &c. The 
Proceſs againſt any Member of Parliament, or other 


perſon having Privilege, during the Time aforeſaid, 


out of the ſaid Courts, to be Summons and Di- 


| Dreſs infinite, or original Bill, Summons, Artach- 


ment, Cc. until the Parties appear, or file com- 


mon Pajl: And for Default of Appearance or An- 


ſwer, the Eſtates of the Defendants may be ſeque- 
ſtred; but the Plaigtiff may nor arreſt the Body of 
any Knight, Citizen and Burgeſs, or other privi- 
leged Perſon, during the Continuance of Privi- 
lege. Eo ER 
And where any Plaintiff ſhall be ſtayed from 


Proceeding by Privilege of Parliament, he ſhall nor 


be barred by the Statute of Limitations, or non- 
ſuited, diſmiſſed, or have his Suit diſcontinued for 
Want of Profecution; but upon the Riſing of the 
Parliament, fhail be at Libeity to proceed to Judg+ 
ment and Execution. And Suits may be brought 
here or in Ireland, againſt any Peer, or Member 
of Parliament, or their menial Servants, Cc. in the 
Intervals of Parliament, or of Seſſions, being more 


8 than fourteen Days; and the Courts aſter Ditlolu- 


tions, or Prorogations, to give Judgment, and 


award Execution, &c. by 11 Geo. 2. cap. 24. 
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See of Freebolders, 70 be Ek: 


ors of Parliament M en, &c. 


HE/ Eletion of Knights of the hire, is te 


be made by a Majority or the greater Num- 
ber of People dwelling in the Counties, having 


each of them Lands or Tenements to the yearly - 
Value of 4o 5. beſides Repriſes: And the Sheriff 


hath Power to examine upon Oath the Chooſers, 


how much they may expend by the Year. He 


that cannot expend 405 fer Annum, ſhall have no 
vote in the Election of Knights for the Parliament; 
and in every Writ iſſued out for that Purpoſe, 
Mention ſhall be made of this Ordinance. Stat. 
8 Hen. 6. cap. 7 


And the * 10 H. 6. cap. 2. ordains, That 


a Chooſer of Knights of Parliament mult be reſi- 
dent and dwelling, and have Freehold of the Value 
of 40 5. 2 Year at the leaſt, above all Charges, 
within the ſame County; or he may not meddle 
with any ſuch Election. e . 


The Act 7 & 8 Will 3. cap. 25. enacts, that 
every Freeholder, before he is admitted to poll, if 


required by any of the Candidates, ſhall take an 
Oath, to be adminiſtred by the Sheriff, Under- 
Sheriff, or Clerk, (who are firſt ſworn truly to 
take the ſaid Poll, and ſ:t down the Names of each 
Freeholder, and for whom he Polls, &c.) That he 
is a Freeholder of the County, and hath Freehold 
Lands or Hereditaments of the yearly Value of 
40 .. lying at ſuch a Place, within the ſaid County, 
and that he hath not been before polled at the 
Election. | 
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Freeholders in general. 1 
No Perſon ſhall be allowed to have any vote in 
lection of Members to ſerve in Parliament, for or 


| by Reaſon of any Truſt or Mortgage, unleſs. the 
Truſtee or Mortgagee be in actual Poſleſſion, or 
eceive the Rents and Profits of the Eſtate; but 


the Mortgagor, or Ceſtui que Truſt in PoſleM ion, 
all and may vote for the ſame Eſtate: And all 


Conveyances of Lands, Tenements and Heredita- 


ments, in any County, City, Town Corporate, or 
Place, in order to muitiply votes, or ſplit and di- 
vide the Intereſt in any Houſes or Lands, among 
ſeveral Perſons, to enable them to vote at Elec- 
tions of Members, ſhall be void and of none Effect; 
and no more than one vote to be admitted for. 


one and the ſame Houſe and Tenement. 


Perſons. under the Age of twenty-one. Years, 
ſhall not be admitted to vote in the Election of 
any Member of Parliament; and no Perſon ſhall be 
capable of being elected a Member to ſerve in Par- 
liament, who is under that Age. 

By the 10 Aun. cap. 23. All Eſtates and Cw 5 
ve yances made to any Perſons in a fraudulent Man- 


ner, on Purpoſe to qpaliſy them to vote, ſubject to 
Conditions and Agreements to defeat or determine 


ſuch Eſtates or reconvey the ſame, ſhall he taken 


' againſt the Perſons executing the ſaid Conveyances 


as free and abſolute, and ſhall be diſcharged of ſuch, 
Conditions, &c. And all Bonds and other Securi- 
ties between the Parties, for redeeming, revoking. 
or defeating ſuch Eſtates; are declared void; and: 
Perſons making the Conveyances, or being privy. : 


+ thereto, and who by Colour thereof vote at any 


Election of Knights of the Shire, ſhall forfeit 40 J. 


to any Verfon who will ſue for it, by Action of 


Debt, Cc. in the Courts at Meſtintuſter. 
None ſhall vote at an Election of a Kk. ght of 


the Shile in England, in Riga; of auy Linds, 
= which 
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T2 Of Freehold Eſtates, and 


which have not been charged or affeſſed to the 
publick Taxes, Church Rates, and Pariſh- Duties, 


in ſuch Proportion as other Lands and Tenements 


of 4os. per Annum, within the ſame Pariſh are 


wſually charged; and for which he ſhall not have 
received the Rents or Profits, or be intitled to the 
fame, to the full Value of 40 5. or more, to his 


own Uſe, for one Year before the Election; ex- 


cept ſuch Lands or Tenements came to him in that 


Time, by Difcent, Marriage, or Settlement in 
Marriage, Deviſe, or Preſentation to ſome Church 


Benefice, or by Promotion to an Office, to which 
fuch Freebold is annexed : The Perſon voting con- 
trary, incurs a like Forfeiture of 40 J. one Moiety 


to the Poor of the Pariſh where the Lands or Te- 
nements are, for which he voted, and the other 


Moiety to him that will ſue for the ſame. 
And the Oath that every Freeholder is to take, 

if required by the Candidates, ſhall by this Act 

be as follows, © FR, | 


Ton ſhall ſwear, That you are 4à Freeholder in 
the County of Middleſex, and have Freehold 
Lands or Hereditaments lying or being at Brent- 
ford in the ſaid County of Middleſex, of the year- 
ly Value of 40 s. above all Charges payable out 
of the ſame, and that ſuch Freehold Eſtate hath 


not been made or granted to you fraudulently, on 


Purpoſe to qualiſy you to give your Vote, and 
that the Place of your Abode is at Hounſlow in 


— 


the ſaid County, and that you hade not been polled 
beſore at this Election. 


But a Quaker, declaring the Effect of the Oath, 


upon his ſolemn Affirmation, &c. ſhall be admitted 
to vote; and every Sheriff, or his proper Officer, 
ſhall accept ſuch Affirmation inſtead of the (aid 

| | | Oath: 


Frecholders in general. 13 


Oath: And if any Freeholder taking the Oath, 
ſhall be convicted of wilful Perjury; or any one 


ſhall corrupt or ſuborn a Freeholder to take the 
ſaid Oath, whereby he ſhall commit Perjury ; or if 
any Quaker is convicted of wilfully affirming any 
Thing falſe, which if it had been taken in the 
uſual Form, would have amounted to wilful Per- 


5 jury; they ſhall incur the Pains and Penalties enact 


ed in the Act 5 Eliz. cap. 9. 
By 12 Ann. c. 5. the afore- man 3 


To Ann. ſhall not extend to reſtrain any Perſon 


from voting in an Election of any Knight of a 


Shire, in Right of any Tithes, or other incorporea} 


Inberitances, or in any Meſſuages or Lands in extra- 


parochial Places, or Meſſuages or Seats belonging ts 
any Offices, in Regard or by Reaſon the ſame have 


not been uſually charged or aſſeſſed to any publick 
| Taxes, Cc. or in Reſpect of any other Meſſuages 


or Lands, in Regaid the ſame have not been 
uſualiy taxed to all publick Taxes, Church-Rates, 
and Pariſh Duties, provided they have been gene- 
rally aſſeſſed to ſome one or more of the ſaid pub- 


lick Taxes, Rates or Duties, in Proportion to other 


Lands, &c. of 40 f. a Year in the ſame Pariſh. 
The Statute 2 Geo. 2. cap. 24. enacts, That on 
any Election for any Member to ſerve for the Com- 
mons in Parliament, every Freeholder, Citizen, 
Freeman, Burgeſs, or Perſon having a Right to 


vote, ſhall before he is admitted, take an Oath, in 
Cale the ſame be demanded by either of the Candi- 


dates, or any two Electors, that he hath not re- 
ceived, or bad by himſelf, or any Perſon whats 
ſoever in Truſt for him, or for his Uſe and Benefit, 
directly or indirectly, any Sum of Money, Office, 
Place or Impioyment, Gift or Reward, or any Pro- 
mile or Security for any Money, Office, Place, Im- 

ploy ment 


14 Of Freehold Etates, and 


loyment or Gift, in order to give his vote at the 
:lection. 4 
T his Oath the Officer taking the Poll, is to ad- 1 
miniſter gratis, on Forfeiture of 507. to the Per- A 
ſon that ſhall fue for the ſame, to be recovered with j 
full Coſts by Action of Debt, &c. And no Perſon 6 
ſhall be admitted to vote till he has taken the ſaid dc 
Oath in a publick Manner, if demanded, before v 
the Returning Officer, or others legally deputed | 
by him. And if any Sheriff, Mayor, Bailift, or F 
other Returning Officer, (hall admit any Perſon 
to be polled, without raking ſuch Oath, on the 
ſame being demanded, ſuch Returning Officer, and 
the Perſon ſo voting, ſhall forfeit 100 J. with ful! 
Coſts. 
Alſo every Sheriff, Mayor, Bailiff, or other W 
tha. being the Returning Officer of any Member 
to ſerve in Parliament, ſhall immediately after read- 
ing the Writ for the Election, take and ſubſcribe 
an Oath, that he hath not direcily nor indirectly, 


1 received any Sum or Sums of Money, Office, Place | 
1 or Implo; ment, Gift or Reward, or any Bond, . 
„ Bill or Note, or any Promife or Graruity wheiſs: | ö 
101 ever, either by himſelf, or any other Perfon to his x 
111 Uſe, Benefit or Advantage, for making any Re- 4 
$i; turn at the prefent Election of Members to ee | 
i in Parliament; and that he will return ſuch Perſon 
14 or Perſons 28 ſhall, to the beſt of his Judgment, g 
1 appear to him to have the Majority of legal Votes. | 
it Which Oath any Juſtice of Peace of the County, 1 
410 City, Corporation or Borough where the Election ' 


ſha!l be made, or in his Abſence, any three of 
the Electors are required and authorized to ad- 
miniſter. 

If any Perſon who hath, or cleimg to have a 
Righr to vore in any ſack Election ſhall ask, re- 
ceive or take any Money or other Reward, by 

| S - TE Way 
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. Freeholders in general. 15 


way of Gift, Loan, or other Device, or agree or 
contract for any Money, Gift, Office or Employ- 


ment, Cc. to give his Vote, or to refuſe or forbear 

iving his Vote in any ſuch Election; or if any 
Perſon by himſelf, or any one employed by him, 
ſhall by any Gift or Reward, or any Promiſe, A- 
greement or Security for any Gift, &c. corrupt or 
procure any Perſon to give his Vote, or to forbear 


giving the ſame in any Election; the Offender in 


any of the Caſes aforeſaid, ſhall for every Offence 
forfeit 500 /. and being lawfully convicted thereof, 
ſhall be for ever diſabied to vote in any Election 


of Members of Parliament, and to hold or enjoy 
any Office or Franchiſe in any City, Borough, or 
Town Corporate, as if fuch Perſon was naturaliy 


dead. 


But if any Perſon ſo offending, ſhall within 
twelve Months next after ſuch Election, diſcover 
any other Offender againſt this Act, ſo that he be 
thereof convicted, the Perſon diſcovering and not 


having before that Time been convicted of any Of, 


fence, ſhall! be indemnified and diſcharged from all 
Penalties and Diſabilities: And no Perſon ſhall be 
made liable to any Incapacity, Diſability, Forfei- 


ture or Penalty by this AR impoſed, unleſs Proſe- 


cution is commenced within two Years after ſuch 
Incapacity, c. ſhall be incurred ; or the fame be 
carried on without Delay. | 

And by this AR, ſuch Perſons ſhall be deemed 


to have legal Votes, which have been fo declared 
by the faſt Determination in the Houſe of Com- 


mons ; which Determination concerning any Coun- 
ty, Shire, City, Borough or Place, ſhall be final to 
all Intents and Purpoſes. It is ordained that this 
Statute ſhall be read publickly before the Electors 
on any Election; and alſo once a Year at the 


As 


16 Of Freehold Eftates, and 


As to who are or ought to be the Electors in 


Boroughs, it has been formerly reſolved, that where 


there is no Charter or Cuſtom to the contrary, the 
Election of Members of Parliament in Boroughs is 
to be made by all the FHouſholders, and not Free- 
holders only: And it is held, that the Commonal- 
ties of Cities, and Commoners of Boroughs, being 
the ordinary Sort of Citizens, Burgeſſes, or Freemen, 
have generally the Right of Elections. 

An Action of the Caſe lies againſt the Officers 
of a Borough, Cc. for refuſing an Elector's Vote, 
who hath a Right thereto; according to the Opi- 
nion of the Lord Chief Juſtice Holt, who gave 
theſe Reaſons for it: That a Freeholder hath a 
Right to vote, by Reaſon of his Freehold, and it 


is a real Right, and the Value of his Freehold was 


not material till the Statute which requires it to be 
40 5. per Annum ; that as it is Ratione lileri Tene- 


menti in Counties, ſv in ancient Boroughs they 


have a Right to vote ratione Burgagii; and in 


Cities and Corporations, it is ratione Franc heſiæ, 
and a Perſonal Inheritance, veſted in the whole 


Corporation, but to be uſed by the particular 
Members; that this is a noble Privilege, which in- 
titles the Subject to a Share in the Government 
and Legiſlature; and if a Perſon hath a Right to 
vote, he mult have a Remedy to aſſert that Right, 


and refuſing to take his Vore, is an Injury and Da- 


mage actionable. 1 $4/k. 19. 


There ſhall be a free and indifferent Election h 


made of Knights of the Shire in full County, not- 
withſtanding any Requeſt or Command to the con- 


trary; and after ſuch Election the Names of the 


Parties choſen ſhall be written in an Indenture 


under the Seals of the Electors, which Indenture 
ſo ſealed and tacked to the Writ for Election ſhall 


be the Sherift's Return thereof. 7 H. 4. No Perfon 
2 — 


15 1 


Frecholders in general. 17 
ſtanding Candidate to be elected, ſhall by himſelf, 
or any other ways at his Charge, make any Pre- 


f ſent of, or allow Money, Meat, Drink, or Enter- 


tainment, to any Electors, or to any County, City 
or Town, Ce. in general, after the Teſte of the 


Writ of Summons, or iſſuing out of the Writ- of | 


Election, or after any Place of a Member becomes 


vacant ; but for this Bribery he ſhall be incapaci- 


rated to ſerve as a Member of Parliament, Forty 
Days are to be between the Teſte and Return of 
Writs of Summons to Parliament; and Sheriffs three 


Days after Receipt of Writs to ele& Members, 


muſt iſſue out Precepts to Boroughs, &c. who are 


to proceed to Election in eight Days: And the 


Sheriff is to hold his County Court, at the moſt 
publick and uſual Place for Election of Knights of 
the Shire, to poll the Freeholders, make no un- 


neceſſary Adjournments, and deliver Copies of the 


Poll, &c. under Penalty of 500 J. Alſo Sheriffs and 
other Returning Officers ſhall make their Returns 


ia fourteen Days after the Election, on the like 
Penalty: Falſe Returns of Members incur double 
Damages, & c. and Perſons making Contracts, or 


iving any Reward for a falſe or double Return, 
ſhall forfeit 300 J. And the Secretary at War ſhall 
iſſue Orders for Removal of all Soldiers that ſhall 


be quartered in any City, Town, or Borough, 


where any Election ſhall be, until after the Poll 
taken, &c. Statures 7 & 8 W. 3. c. 4,7 @ 25: 
10 C11 M. 3. c. 7. 8 Geo. 2. c. 06. 
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18 Of Freehold Eſtates, and 


The Qualification if Freebolders, e. to be : 


Juſtices of Peace. 


TN every County there ſhall be aGgn'd for the 
keeping of the Peace, one Lord, and three or 


four of. the moſt worthy Perſons as Juſtices, with 


ſome learned in the Law, who ſhall have Power to 
arreſt and chaſtiſe Rioters, Barretors and other Of- 


ſenders, and to impriſon and puniſh them accord- 


ing to Law; alſo to bind People of evil Fame to 
the good Behaviour, and to hear and determine 
Felonies and Treſpalles done in the County, by 
the Statute 34 Ed. 3. 

Thefe Juſtices of Peace are to be made of the 


molt ſufficient Perſons dwelling in the ſame Coun- 


ties, by the Advice of the Chancellor and the King's 


Council, without taking others reſiding in foreign 
Counties to execute that Office; except Lords, 


Juſtices of Aſſiſe, and the King's chief Stewards, of 


the Duchy Lands in the North and South Parts: 


And Lords named in the Commiſſion of the Peace, 
the Judges of both Benches, Serjeants at Law, and 
the King's Attorney, are excepted as to Reſidence 
in the ſame County, by another Statute. 2 Hen. 5. 
Stat. 2. c. 1. 2 H. 5. Stat. 1. . 4. 

None ſhall be Juſtices of Peace, (except in Ciries 
and Corporation Towns, &c. and Perſons learned 


in the Law) unleſs they have Lands or Tenements 


of the Value of 20 l. a Year; and if any be pur 
into the Commiſion, not having Lands to that 


Value, and do not within one Month after Notice 


thereof acquaint the Lord Chancellor therewith ; 


or.do fit, or make any Warrant or Precept by Force 


of ſuch Commiſſion, he ſhall forfeit 20 /. to be di- 


vided | 


Statute had not been made. 


„ | 


ſuch Manner only as the 


Freeholders in general. 19 
vided between the King and the Proſecutor. This 
is by the old Statute 18 Hen. 6. c. 11. 3 
The Qualification of Juſtices of Peace at this 
Day is 100 J. a Year, made ſo by a late Statute 
5 Geo. 2. c. 18. by which it is enacted, That no 


' Perſon ſhall be capable of being a Juſtice of the 


Peace, or to act as ſuch, for any County in Eng- 
land or Wales, who ſhall not have an Eſtate of 
Freehold or Copyhold, to and for his own Uſe and 


Benefit, in Poſſeſſion for Life, or ſome greater 
Eſtate in Law or Equity, or for Years determinable 
upon Life, or a certain Term originally created for 
_T wenty-one Years or more, in Lands, Tenements 


or Hereditaments, lying in N or Wales, of 
the clear. yearly Value of 100 J. above what will 
ſatisfy all Incumbrances affecting the ſame. And 


no Attorney, . Solicitor or Proctor, ſhall be a Juſtice 


of Peace within Exgland or Wales, during the 
Time he ſhall continue in ſuch Buſineſs and Prac- 
If any Perſon, not qualified as this Act direQs, 
ſhall take upon himſelf the Office of a Juſtice of 
Peace, or do any act as ſuch, the Perſon ſo offend- 
ing {bail forfeit 100 J. for every Offenſe, one Moie- 


ty to the King, and the other to ſuch Perſon as 


will ſue for the ſame, to be recovered by Action of 


Debt, Cc. But this Act ſhall not extend to any 
City or Town, being a County of itſelf, or to any 


other City, Town or Liberty, having Juſtices of 
Peace within their reſpective Limits by Charter, 
Commiſlion, or otherwiſe; who may be Juſtices in 
y might have been, if this 


And it ſhall not incapacitate the Elceſt Son or 


Heir Apparent of any Lord, or Perſon qualified to 


ſerve as Knight of a Shire by the Act to ſecure 
the Freedom of Parliaments, to be a Jultice of the 
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20 Of Freehold Effates, and 
Peace for any County: Nor ſhall it exclude the 
Officers of the Board of Green · Cloth, from being 
3 of Peace within the Verge of his Majeſty's 
alaces; or the Commiſſioners and Principal Offi- 
cers of the Navy, and the two Under-Secretaries 


in each of the Offices of Principal Secretary of. 


State, from being Juſtices of the Peace, for ſuch 
Maritime Counties and Places, where they uſually 


have been Juſli-es. Ee 


Nor ſhall this Statute extend to any of the 
Heads of Colleges or Halls in the Univerſities of 
Oxford and Cambridge, but that they may be 

uſtices of Peace in the Counties of Oxford, Berks, 


and Cambridge, and the Cities and Towns within 


the ſame, and execute the Office as heretofore 
they uſed to do | „ EE 
| Beſides the King's Commiſſion to Juſtices of 
Peace, there are a great many particular Statutes, 
directing them to act; but not being for my im- 
mediate Purpoſe, I ſhall only inſert three of the 
general Laws, one old Statute, and two late Acts. 
By the 4 Hen. 7. c. 12. the King commands all 
Juſtices of the Peace diligently ro execute their 


Office, according to their Commiſſions and the 
Laws and Statutes ordained, to the End that bis 


People by that Means living in Peace, and enjoying 


their own, Husbandry may flouriſh, and Wealth 


and Proſperity increaſe: He alſo chargeth all, both 
Rich and Poor, that ſhall ſuffer any Grievance 
from others, in any Thing that a Juſtice of Peace 
may hear and determine, that they forthwith make 


Complaint thereof to the next Juſtice ; and having 
no Remedy there, to the Juſtices of Aſſiſe, if it be 


not long before their coming into that Country ; 


dut if it be, then to the Chancellor for the Time 


being: And the King will fend for the Juſtice ſo 


neglecting his Duty, and in Cafe he ſhall find him 


guiity 


N 


Freeholders in general. 21 
guilty of it, will cauſe him to be put out of the 
Commiſſion, and otherwiſe puniſhed. And this 
| Statute ſhall be proclaim'd at every Quarter- Seſ- 
ſions, in bam that every Jultice there preſent, when 
it is not ſo proclaimed, ſhall forfeit 20 5, to the 
King. | . EW: | 

by 9 Geo. 1. cap. 7 For the greater Eaſe of 

uſtices of Peace for any County of this Realm, it 
is enacted, That if any Juſtice ſha!l happen to 
dwell in any City, or other Precinct, that is 2 
County of itſelf, ſituate within the County ar 
large, for which he ſhall be appointed a juſlice, 
tho” not within the ſame County; ſuch Juſtice may 
grant Warrants, take Examinatjons, and make Or- 
ders for any Matters, which any one Juſtice may 
> ad in, at his own Dwelling-houſe, tho” it be out 
of the County where he is authorized to act as a 
* Tuſllice, and in ſome City, or Place adjoining, that 
is of itſelf a County: And ſuch Warrants and Or- 
ders of any ſuch Juſtice, and the Acts of any Con- 
ſtable, Tithingman, Headborough, Overſeer of the 
Poor, Surveyor of the Highways, or other Officer 
in Obedience to any ſuch Warrant or Order, ſhall 
de good in Law, tho' it happens co be out of the 
Limits of the proper Precinct or Authority. 

But nothing herein ſhall give Power to the 
* Juſtices for the Counties at large, to hold their 
= General Quarter-Seffions in Cities or Towns that 
are Counties of themſelves; nor impower ſuſſices, 
=> Sheriffs, Bailifts, Conſtables, Headboroughs, Tithing- 
men, or any other Peace-Officers of ſuch Counties 
at large, to act or intermeddle in any Matters ari- 

ſing within the ſaid Cities or Towns; but all ſuch 
Actings to be as formerly. 

The Act 5 Geo. 2. cap. 19. ordains, That upon 
Appeals to the General or Quarter-Seſſions for any 
County or Precinct, againſt Orders made by Juſtices 

| Oz of 
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of Peace, the Juſtices aſſembled at ſuch Seffiors 
ſhall cauſe Deſects of Form in the Orders to be 
amended without Coſts, and proceed to hear the 


Merits of the Orders, and to make ſuch Determi- 


vations thereupon as by Law they ought, in Caſe 
there had not been any Nefe& of Form. 

And no Certiorari ſhall be allow'd to remove 
any Order, unleſs the Party proſecuting it ſhall 
enter into a Recognizance with ſufficient Sureties, 
before one or more Juſtices of the Peace where 
ſuch Order ſhall have been made, or before one of 
the Judges of the King's Bench, in the Sum of 50 “. 
with Condition to proſecute without wilſul De- 
lay, and to pay the Party, in whoſe Favour the 
Order was made, within one Month after ſuch 
Order ſhall be confirm'd, his Coſts to be taxed ; 


and in Caſe the Perſon proſecuting the Certiorari 


ſhall not enter into ſuch Recognizance, or perform 
the Conditions aforeſaid, it ſhall be lawful for the 


Juſtices to proceed and make further Orders as 1 


it had not been granted. 


The Recognizance ſo to be taken ſhall be certi- 


| fed into the Court of King's Bench, and there filed 
with the Certiorari and Order removed thereby; 


and if the ſaid Order ſhall be confirm'd, the Per- 


ſons intitled to the Coſts, within ten Days after 
Demand made thereof, upon making Oath of ſuch 
Demand and Refuſal of Payment, ſhall have an At- 
tachment for Contempt, and the Recognizance ſhall 


not be diſcharged until the Coſts be paid, and the 


Order complied with. 


The 
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The Oy alification of Frecbolders to ſeroe 


a Fries; &&. 


Y our ancient Law, in all Caſes for the Trial 
of Iſſues, Jurymen are to be return'd from 


the County where the Fact complained of was done. 


And they. are to be Freemen, indifterent, and not 


_ outlawed, or infamous: Men attainted or convicted 
of any Crime, ought not to {erve on Juries, nor 
Aliens generally; and Infants, Clergymen, Apothe- 
caries, &c. are exempted by Law from ſerving 


on Juries, | „ 
No more Jurors ſhall be ſummoned in one 


Aſſiſe than Twenty-four: And old Men above 
ſeventy - Years of Age, and diſeaſed Perſons may 


not be put upon Juries. The Jurors impanell'd 


mult be the next Neighbours, molt ſufficient, and 
leaſt ſuſpicious, or the Officer returning them ſhall 


forfeit double Damages. And in Caſe Jurors are 
accuſed of Bribery, they ſhall be tried preſently by 
a Jury then taken: Alſo if a Juror take any Thing 
of either of the Parties to give his Verdict, he 
ſhall pay ten Times ſo much as taken, or ſuffer a 


| Year's Impriſonment. By Statutes 13 & 28 Ed. 1. 
34 C 38 E. 3. See more, at the End of this 
Head, Stat. 23 H. 8. bo | „ 


* 


The Qualification of Jurors has undergone great 
Variations in former Times: For by the 13 Ed. 1. 
it was but 20 f. per Annum, and if the Aſſiſes 


were taken out of the County, 40 5. a Year. The 
Statute 21 E. 1. made it 405. per 4nnum in Lands, 
and 5 J. a Year, to be impanell'd out of their proper 


Counties; but this not to extend to Juries in Cor- 
porations. None to be on any Inqueſt upon Trial 


of the Death of a Man, or in any Plea Real or Per- 
Be = „ ſonal 
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24 Of Freehold Eſtates, and 
ſonal, where the Debt, c. amounts to forty 
Marks, who hath not Lands of 40 J. a Year a- 
bove Reprizes, by 2 H. 5. c. 3. And the Lands 
and Tenemeots of that Value are to be Freehold. 
Stat. 35 H. 8. The Statute 27 Eliz. c. 6. increaſes 
the Qualification of Perſons to ſerve on Juries, 
from 40 f. to 4 /. fer Annum: Ard Jurors are 
to have 10 J. per Annum at laſt above Reprizes, 
of Freehold or Copyhold, and Tales-Men 5 /. a 
Year, by the 4 & 5 V. & Mc. 24. GE, 

Conſtables and Headboroughs of Towns and Pa- 
riſhes in each County, ſhall yearly at the General 
Quarter-Seſſions of the Peace, in the Week aſter 
the Feaſt of St. Michael, return a true Liſt in Wri- 
ting of the Names and Places of Abode of all Per- 
ſons within their Precincts, that are qualified to 
ſerve on Juries, between the Age of T wenty-one 
and ſeventy Years, which Liſt they ſhall give to 
the Juſtices, and they are to cauſe the Clerk of 
the Peace to deliver a Duplicate thereof to the 
Sheriff of the County or his Deputy, on or before 
the firſt of January next following, and cauſe the 
faid Liſt to be fairly entered in a Book, and kept 
among the Records of the Seſſions : And no Sheriff 
ſball impanel or return any Perſon to ſerve in any 
Jury at the Aſſiſes, Gaol-Delivery, Cc. that ſhall 
not be named in the ſaid Liſt. Conſtables or Head- 
boroughs failing ro make ſuch Return of Liſls of 
Jurors, ſhall ſorſeit 5 /. to the King, made 10 J. by 
a2 ſubſequent Act 7 & 8 W. z. c. 32. 3 Ann. c. 18. 

Every Summons of Perſons qualified to ſerve on 
Juries, ſhall be made by the Sheriff or his Officer, 
at leaſt ſix Days before the Day on which they 
ought to appear, ſewing to ſuch Perſons the War- 
rant under deal of Office, wherein they are nomi- 
nated to ſerve; and if any Juror to be ſummoned 
be abſent from bis uſual Habitation, a Note in 

| „„ Writing 
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Writing under the Hand of the Officer, to that Ef- 
ſect, ſhall.be left at his Dweliing houſe, with ſome 
Peiſon there inhabiting. In Caſe the Sheriff, his 
Deputy or Bailitt, ſhall ſummon any Freeholder or 
Copy holder otherwiſe than as aforeſaid, or neglect 
his or their Deputy, or ſhall for Favour or Reward 
allow of any Exemption to any Perſon who ought 
to ſerve, being under the Age of ſeventy Years, 
ſuch Sheriff, &c. ſhall incur the Forfeiture of 20 J. 
to the Party grieved, or who elſe will ſue for the 
ſame. Hat. 7 & 8 M3. 855 
| There ſhall be only one Panel, conſiſling of 
Farty eight Freeholders and Copyholders, and no 
more, each Perſon having 80 J. a Year in Lands, 
return'd to ſerve on the Grand jury; and no 
mote than ten Panels of Twenty four Jurors each 
ſhall be return'd in Civil Cauſcs at any Aſſiſes for 
the County of Jork, unleſs where Special Juries are 
directed by Rule of Court: And none ſhall be re- 
turn'd to ſerve on any Jury at the Aſſiſes, Gaol- 
Delivery, or Seſſions of the Peace for the ſaid 
County of Tork, above once in four Years. The 
| Inhabitants of the City of Meſiminſter ſhall be 
exempted from ſerving in any Jury at the Seſſions 
of the Peace for the County ot Middleſex. And 
this Act extends not to the City of London, nor 
to any other County of any City or Town, or any 
Town Corporate that hath lower by Charter to 
hold Seſſions of Gaol- Delivery, or of the Peace. [b:d. 
By the late Act 3 Geo. 2. c. 25. The Perſons 
required by the Statute 7 & 8 N. 3. cap. 32. for 
the Eaſe of Jurors, and better regulating of Juries, 
ſhall make and give in true Liſts of Jurors quali- 
hed according to the 4 & 5 IV. & M. from the 
Rates of Pariſhes, and on Requeſt to any Pariſh 
Officer who hath in his Cuſtody any of the Rates 
for the Poor or Land-Tax, ſhall have free Liberty 


tO 


26 Of Freehold Eſtates, and 
to inſpect ſuch Rates, and rake the Names of Free- 
holders or Copyholders ſo qualified therefrom ; and 
ſhall yearly, twenty Days at leaſt before Michael- 
mas, upon two or more Sundays, fix on the Door 
of the Church, or other Place of Religious Wor- 
ſhip within their ſeveral Precin&s, an exact Liſt of 
all the Perſons intended to be return'd to the 


Quarter-Seſſions, as qualified to ſerve on Juries ; 


and leave a Duplicate of ſuch Liſts with the 
Church-warden or Overſeer of the Poor, to be 


peruſed by the Pariſhioners, to the End Notice 
may be given of Perſons qualified omitted, or of 


Perſons inſerted by Miſtake who are not ſo, Cc. 


and the Liſts being ſer right by the agen of 


Peace at their Quarter-Seſſions, are to be entered 
in the Book kept by the Clerk of the Peace for 
that Purpoſe. 

The Conſtables, Tithingmen or Headboroughs, 
are to ſubſcribe their Liſts of Perſons qualified to 


ſerve on Juries for their reſpe&ive Pariſhes, and 
atteſt the Truth of them upon Oath before one or 


more Juſtices of Peace ; and then deliver them to 
the High Conſtables of the Hundreds or Diviſions 


whereto they belong, who ſhall deliver the ſaid 


Liſts atreſted on Oath, that no Alteration hath 
been made therein, &c. to the Juſtices in Seſſions: 
And returning Officers wilfully omitting Freehold- 


ers qualifted, or inſerting any that ought to be 


omitted, &c. ſhall forfeit 20 s. on Conviction be- 
fore a Juſtice; and being certified to the Quarter- 
Seſſions, the Juſtices there ſhall direct the Clerk of 
the Peace to inſert or ſtrike out the Name of any 
Perſon who by the Certificate ſhall appear to have 
been thus omitted or inſerted in the Liſts, contrary 
to the Meaning of this Act. Duplicates of the Liſts 
when thus adjuſted, to be tranſmitted to the 


Fheriffs of Counties, by the Clerk of the Peace, 
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during the Seſſions, or within ten Days aſter, in 


order to returning Juries out of the ſaid Liſts, under 


the Penalty of 20/. And the Sheriffs, or their 


Under Sheriffs, ſhall enter the Names of the Per- 
ſons in a Book alphabetically, with their Additions, | 


ard Places of Abede, Cc. | 

And if any Sheriff, Under-Sberiff, Bailift, or 
other Officer who hath the Return of Juries, ſhall 
ſummon and return any Perſons to ſerve on any 
Jury in any Cauſe to be tried before the Juſtices of 


Aſſiſe, &c. whoſe Name is not inſerted in the Du- 


licares of the Liſts aforeſaid; or the Clerk of 


Aſſiſe, or Judge's Aſſociate, fhall Record the Ap» 


pearance of any Perſon ſummoned and return'd, 


who did not really appear; they ſhall be fined not 


exceeding 10 l. nor leſs than 4o s. The like Pe- 
nalty is inflicted on Sheriffs taking Money to excuſe 
Perſons from ſerving : And the Judges of Aſſiſe may 
fine the Sheriffs, &c. not above 5 J. for returning 
Jurors, that have ſerved two Years before in any 


County, except of Jork, &c. Alſo Sheriffs are to 
enter the Names of thoſe who have ſerv'd in a 
Book, and give Certificates thereof, &c. 


Every Sheriff, or other Officer, to whom the 
Return of the Venire Facias Juratores, or other 
Proceſs for the Trial of Cauſes before Juſtices of 


Aſſiſe, in any County of Exg/aud ſhall belong, 


ſhall upon the Return of every Writ of Venire Fa- 


cias (unleſs in any Cauſe to be tried at Bar, or in 
_ Caſes where a Special. Jury ſhal} be ſtruck by Rule 


of Court) annex a Panel to the Writ, containing 
the Names, Additions and Places of Abode, of a 
competent Number of Jurors, named in ſuch 
Liſts, not leſs than Forty- eight in each County, nor 


more than Seventy-two, without Direction of the 


Jud es appointed to go the Circuit, who if they 
ee Cauſe by Order under their Hands may direct a 
1 M greater 


Y 
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reater or leſſer Number; and the Perſnns named 


in ſuch Panels ſhall be ſummoned to ſerve on Juries 


at the next Aſſizes for the Counties to be named in 


ſuch Writs, and no other. 


And the Name of each Perſon ſummoned and 


impanelled, with his Addition and Flace of Abode, 
ſhall be written. in diſtin& Pieces of Parchment or 
Paper, of equal Size, and be delivered by the 
Under-Sherift to the Judge's Marſhal, and he is to 
cauſe them to be rolled up all in the ſame Manner, 
and put together into a Box or Glaſs; and when 
any Cavſe is brought on, ſome indifferent Perſon, 
by the Court's Direction, ſhall in open Court draw 
out twelve of the ſaid Papers of Names, one after 


another; and the twelve Perſons fo firſt drawn, and 


appearing, if not challenged, their Names being 
marked in the Panel, and they ſworn, ſhall be the 


Jury to try the Cauſe; but if any are challeng'd, 


or do not appear, then a further Number is to be 
drawn till there be a full Jury, &c. and the Names 
of the Jury after ſworn, ſball be kept apart in 
ſome other Box or Glaſs, till they have given in 
their Verdict, and the ſame is recorded; and then 
theſe Names ſhall be rolled up again, and returned 
to the former Box, to be kept with the other 
Names undrawn, as long as any Cauſe remains to 
ui. „ . | 
If a Cauſe comes on, before the Jury in any 
other Cauſe ſhall have brought in their Verdict, 


the Court may order twelve of the Reſidue of the 


Papers to be drawn in the like Manner as before, 
for the Trial of ſuch Cauſe : But where a View 


ſhall be allow'd in any Cauſe, ſo many Names. 


only ſhall be drawn to be added to the fix 
Viewers of the Lands or other Things in Queſtion, 
as aſter all Defaults, &c. ſhall make the Number of 


ewelve to be ſworn for Trial. And Jurors whoſe 


Names 
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Names ſhall be drawn, if they make Deſault in 
Appearance, aſter being called three Times, on 
Oath made that they . were lawfully ſummoned, 


(unleſs ſome reaſonable Cauſe of Abſence be proved 


to the Satisfaction of the Judge) ſhall forfeit and 


be fined not excceding 5 /. nor under 40 5. as the 


Judge ſhall think fit to inflict. 


The Courts of King's Bench, Common Pleas, and 
Exchequer at W:ſ{minſter, upon Motion made in 
Behalf of his Majeſly, or on the Motion of any 
Proſecutor, or Defendant, in an Indictment or In- 
formation, c. or on Motion of any Plaintiff or 
Deſendant, in any Action, Cauſe, & c. depending 
or to be brought in the ſaid Courts; they may in 


any of the ſaid Caſes order a Jury to be ſtruck be- 


fore the proper Officer of each Court, for the 
Trial of any Iſſue joined, and triable by a Jury of 
twelve Men, in ſuch Manner as Special Juries are 


- uſvally ſtruck in thoſe Courts, pon Trials at Bar: 


But the Perſon who ſhall apply for ſuch Jury, ſhall 
pay the Fees for ſtriking it, and have no Allow- 
ance for the ſame. And where a Special Jury ſhall 
be ordered by Rule of any of the ſaid Courts, in 
any Cauſe ariſing in a City, or County of a City or 
Town, the Sheriff or Under- Sheriff of ſuch City, 


Cc. ſhall bring the Books or. Liſts of Perſons qua- 
lified to ſerve on Juries within the ſame, out of 


which the Jurors ought to be return'd, &c. in like 
Manner as the Freeholders Book is brought, in 
order to the ſtriking of Juries for Trials at the Bar, 
in Cauſes that ariſe in Counties at large ; and the 
Jury ſhall be ſtruck by the proper Officer out of 
luch Books or Liſts. | 
Perſons having Eſtates, held by Leaſe for the 
Term of 500 Years or more, or 99 Years, or any 
other Term determinable on Lives, of the yearly 
Value of 20 J. above the reſerved Rent payable 
| | thereout, 
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thereout, their Names ſhall be inſerted in the Liſts, 
and Freeholders Book; and ſuch Perſons may be 
ſummoned and impanelled to ſerve on Juries, &c. 


The Sherifts of London ſhall not impanel or return 


any Perſons as Jurors, to ſerve at the Seſſions of 
Oyer and Terminer, &c. held for the City, who 
are not Houſe-keepers within the ſaid City, and 
have Lands, Cc. or Perſonal Eſtate of 100 J. Va- 
lue; who may beschallenged, and examin'd en 
Oath of the Truth thereof. And Sheriffs of any 


County, City or Place, ſhall not return any Per- 


ſon to ſerve on a Jury for the Trial of any capital 
Offence, that would not be qualified to ſerve in 


Civil Cauſes; alſo the ſame Challenge may be had 


againſt him, Kc. 


And by 4 Geo. 2. c. 7. All Leaſebolders upon 


Leaſes where the improved Rents ſhall amount to 
50 l. per Aunum, over and above Ground-Rents 
or other Reſervations, ſhall be liable to ſerve upon 
Juries ; but 90 Perſon is to be returned to ſerve as 
a Juror at Nif Prius in the County of Middleſex, 
who has ſerved in two Terms or Vacations before. 


The Act 3 Geo. 2. for Regulation of Juries, and 


the 4 Geo. 2. are made perpetual, by the Statutes 
6 Ge 0. 2. Co 57. 

According to the Common Law, hw a Trial 
15 for any Thing which concerns the Sherift or 


Under-Sherift, the Coroner is to return the Jury: 2 


And in Caſes wherein it has been conceived an in- 
different Jury would not be return'd between 
Party and Party by the Sheriff; the Court of E. R. 
upon Motion has ordered ſuch She eriſt to attend the 
Secondary of the Court, with his Book of I:ce- 
holders of the County, and the Secondary, in the 
Preſence of the Aitornics on both Sides, was to 
ſtrike a Jury. And on a Caule of Conſequence to 
be tried at Bar, the Coun will make a Rue for 

I 8 ; the 
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the Secondary to name Forty- eight Freeholders, and 
each Party is to ſtrike out twelve, one at a Time, 
and the Remainder to be the Jury ſor the Trial, 


which is what is called a Special Jury: Alſo a Jury 
of Merchants may be return'd to try an Iſſue be- 
tween two Merchants, touching Merchant Affairs; 
and where an Alien is a Party, the Jury is to be 
half Foreigners and half Eugliſo, but it is not ne- 
ceſſary that the Foreigners be all of the ſame Coun- 
try. 2 Lill. Abr. 122, 12 124. . 

If a Juror appears, and refuſeth to be ſworn, or 
to give any Verdict; and if he endeavours to im- 
poſe upon the Court, or is guilty of any Misbe- 
haviour, he may be fined: A Juryman withdraw- 
ing from his Fellows, or keeping them frem giving 
their Verdict, without alledging any Reaſons for it, 
is fineable; but not if he differs from them in 
Judgment. Jurors have no Power to meddle with 
any Matters which are not in Iſſue; and they are 
fineable if unlawfully dealt with to give a Verdict; 
tho' they may be excuſed for giving their Verdict 
contrary to Evidence, or againſt the Direction of 
the Judge; for the Law ſuppoſes the Jury may 
have ſome other Evidence than what was given in 
Court, and they may not only find Things of their 
own Knowledge, but they go according to their 
Conſciences. Dyer 53. Vaugh. 144, 149. | 
| The Jury may take upon them the Knowledge of 
the Law, and give a general Verdict, and it will 
be good; but in Caſes of Difficulty, it is beſt to 
find the Special Matter, and leave it to the Judges 
to determine what is the Law upon the Fact. And 
aſter the Evidence is given, the jury are to be kept 


together till they bring in their Verdict, without 
Meat, Drink, Fire or Candle, otherwiſe than with 
Leave of the Court; and the Court may not give 


them Leave to eat or Drink out of Court. If Ju- 
| 1018 
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' Tors aſter ſworn eat and drink contrary, tho' the 


Verdi& is good, they may be fined; and if it be 
at the Charge of either Party, the Verdict is void: 
Tf they agree to caſt Lots for their Verdict, or to 
bring in Guilty, or Not guilty, as the Court ſhall 
ſeem inclined, they are liable to a Fine. 1 Inſt. 227. 
Cro. Jac. 21. ma | „„ 

In Capital Caſes of Life and Member, a Verdict 
muſt be actually given by the Jury; and if they 
do not apree upon it, they may be carried round 


the Circuits, and ſhall not be diſcharged till they 


do: In Civil Caſes, on Nonſuits in Cauſes, &. 


and often when the Evidence hath been heard, if 


the Parties doubt of the Verdict, the Jury may be 
diſcharged. Jurors in a Civil Cauſe giving a falſe 
or corrupt Verdict, Attaint lies againſt them; in 


which Caſe being found guilty, they are puniſhable 


at Common Law by Loſs of Lands and Goods, 
their Houſes to be raſed, and their Bodies caſt into 
Priſon ; and the Party is to be reſtored to all that 


he loſt by their falſe Verdict: But this is altered 


by Statute, for now a pecuniary Penalty is appoint- 
ed, and Fine and Ranſom at the Diſcretion of the 
Court. 23 H. 8. | „ 

In Writs of Attaint againſt Jurors, of Plea of 
Land of the yearly Value of 405. or more, or of 
Goods or Chattels Perſonal worth 40 J. &c. She- 


riffs ſhall not impanel any but ſuch as have Free- 


hold or Inheritance worth 20 J. per Annum, to try 
the Attaint 15 H.6. Inſtead of Attaint, Oc. where 
the Verdict is ſuppoſed to be given againſt Evi- 
dence, it is at this Time uſual to have a new Trial 


granted. | 
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Quali cation of Frecholders and others to 


kill Game, and erect Dovecotes, &c. 


nn HE Perſons ualified to keep Guns and Dogs, 


Cc. to kill Game, are Lords of Manors, Per- 
ſons having Lands, or ſome other Eſtate of Inhe- 


ritance in their own or their Wife's Right, of 100 J. 


per Annum, or for Term of Life, or Leaſe for 99 


Years of 150/. a Year; and by the Exception of 


the Act, the eldeſt Sons and Heirs of Eſquires, cr 
other Perſons of higher Degree, and Owners of 
free Warrens, Cc. in reſpe& thereof. And Lords 
of any Manors or other Royalties, not under the 
Degree of an Eſquire, may by Writing under their 
Hands and Seals, authorize one or more Game- 


keepers; who may ſeiſe all Guns, Greyhounds, 


ſetting Dogs, or other Dogs to kill Hares, &c. and 
Tramels, Hays, or other Nets, Hare- pipes, Snares, 
or Engines for taking Hares, Conies, Pheaſants, 
Partridges, or other Game, uſed within ſuch Ma- 
nors, by Perſons not qualified by this Statute to co 
the ſame. Alſo ſuch Game-keepers and others, by 

Warrant from a Juſtice of Peace, may ſearch the 


| Houſes of Perſons prohibited, as ſhall be ſuſpected 


to keep ſuch Guns, Dogs, or Nets, &c. and ſeiſe 
them for the Uſe of the Lord of the Manor, cr 


. Otherwiſe deſtroy them. Stat. 22 & 23 Car. 2, 


And Conſtables, Headboroughs and Tithingmer; 
by a Juſtice's Warrant, may and are required to 


enter into and ſearch Houſes of ſuſpected Perſors 


not qualified to ki!l Game; and in Caſe any Game 


dall be found, the Offender is to be carried before 


the Juſtice, and if he do not give a good Accourt 
how he came thereby, or produce the Party of 
| whom 
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leſs than ten Days, there to be whipt and kept to 1 


foreſaid, they ſhall be ſubject to the Pains and Pe- 


by Warrant of the Juſtice ; for want of which, the 


34 Of Freehold Eſtates, and 
whom he bought it, c. he ſhall be convicted of 3 
ſuch Offence by the ſaid Juſlice, and forfeit for 1 
every Hare, Partridge, &c. or other Game, any 
Sum not under 5 5. or exceeding 20 5. one Moiety 


to the Informer, and the other to the Poor of the * 
Pariſh where the Offence was committed, to be le: 
vied by Diſtreſs and Sale of his Goods; and for 5 


want of Diſtreſs, ſhall be ſent to the Houſe of Cor-⸗- 
re&ion for any Time not exceeding a Month, nor 1 


hard Labour. 4 0 5 H. & M. c. 23. 

If Perſons not qualified by Law, do keep or uſe 
any Dogs, Nets, Snares, or other Inſtruments for 
Deſtruction of Game, and ſhall be convicted as a- 


nalties aforeſaid: And if any inferior Tradeſman, 
Apprentice, or other diſſolute Perſon, fhall hunt, 
or hawk, Cc. (unleſs in Company with the Ma- 8 
ſter of ſuch Apprentice qualified by Law) they are 
liable to the Penalties of this Act, and may be ſued 
for Treſpaſs in coming upon any Perſon's Ground, 
and Damages. Soldiers killing Game without 0 
Leave, ſhall forfeit 5 J. an — and 10 f. a Sol- - 
dier. Ibid. 1 
By the 5 Ann. cap. 14. If: any Higler, Chapman, 
Carrier, Inn-keeper, Victualler, or Alehouſe-kee 
er, have in his or their Cuſtody any Pheaſant, Hare, 
Partridge, Moor, Heath- Game, or Growſe, every 4 
ſuch Higler, @c. (except the Game be ſent by 1 
ſome Perſon qualified to kill it) ſhall be car ied be- 9 
fore ſome ſuſtice of Peace, and upon View or Oath 
of the Offence, ſhall forfeit for every Hare, Phea- 
fant, Cc. 5 J. to be divided between the Informer 
and the Poor of the Pariſh, and levied by Diſtreſs 
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Offender ſhall be committed to the Houle of Cor- 
tection, for the firit Offence for three Months 
| without | 


Freeholders in general. 27 
without Bail, and for every other Offence four 
Months. 5 | = | 
The like Pains and Penalties are inflifted upon 
Perſons keeping or uſing any Greyhound, Dog, 
Net or Engine to deſtroy the Game, not being 
qualified: But the Conviction muſt be in three 
Months after the Offence ; and if any Perſon who 
| ſhall deftroy, ſell or buy any Hare, Pheaſant, Par- 
tridge, Cc. ſhall within three Months make Diſ- 
covery of any Higler, Chapman, Inn or Alchouſe- 
keeper, or Victualler, that hath bought, ſold, or 
offered, or had the ſame in Poſſeſſion, ſo as one be 
convicted of ſuch Offence; the Diſcoverer ſhall be 
diſcharged of the ſaid Penaltics, and receive the 
ſame Benefit for his Diſcovery as other Informers. 
Juſtices of the Peace within their Liberties, and 
the Lords of Manors within their reſpective Manors, 
may take away any Hare, Pheaſant, Cc. or other 
Game, from ſuch Higler, &c. and Perſons not qua- 
lified to kill the fame, found in their Cuſtody ; 
and alſo may take away ſuch Dogs, Nets, and En- 
gines, to their own Uſe. And any Lord of a Ma- 
nor may impower his Game keeper to kill any 
Game whatſoever ; but if the Game- keeper, under 
Colour of ſuch Power to kill or take for the 
Uſe of the Lord, ſell or diſpoſe thereof without 


bis Conſent or Knowledge, upon Conviction of the 


Offence before a Juſtice of Peace on the Lord's 
Complaint, ſuch Game keeper ſhall be committed 
to the Houſe of Correction for three Months, and 
be kept to hard Labour. 

By 9 Ann. c. 25. the Statute of 5 Ann. is made 
perpetual; and no Lord of a Manor ſhall appoint 
more than one Game-keeper in one Manor, with 
Power to kill the Game; whoſe Name ſhall be 
entred with the Clerk of the Peace, and he ſhall 
give him a Certificate thereof, paying 1 s. and if 
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any Game-keeper, not having his Name thus en- 


rer'd, or who is not otherwiſe by Law qualified to 
kill Game, ſhall kill any Hare, Pheaſant, Partridge, 
c. or if any other Perſon, not qualified in his own 
Right, ſhall ſell, or expoſe to Sale, any ſuch Hare, 
Pheaſant, Partridge, Moor, Heath-Game, or Growſe, 
he ſhall for every Offence incur ſuch Forfeitures as 


are inflicted by the ſaid Act on Higlers, Carriers, 
Inn-keepers, c. for buying, ſelling or having in 
their Cuſtody any Game. „ 
And if any Hare, Pheaſant, Cc. ſhall be found 
in the Shop, Houſe or Poſſeſſion of any Perſon not 


being qualified in his own Right to kill Game, or 
inticled thereunto by ſome Perſon qualified, the 
ſame ſhall be adjudg'd an Expoſing to Sale: And 
where any Perſons ſhall take, kill or deſtroy Hares, 


Cc. in the Night- time, they ſhall likewiſe be ſub- 


ject to the ſame Forfeiture, to be recovered in the 
{ame Manner as preſcribed by the aforeſaid Act. 
If any Perſon ſhall between the firſt Day of July 


and the firſt of Seprember in any Year, by Hays, 


Tunnels, or other Nets, drive and take away any 


Wild Fowl of any Kind, in the Molting Seaſon, the 


Ofender being convicted thereof before one Juſtice 


of the Peace where the Offence ſhall be done, and 


by the Oath of one credib'e Witneſs, ſhall ſorſeit 
5 5. for every Fow!, one Moiety to the Informer, 


the other to the Poor, to be levied by the Juſtice's 


Warrant, by Diſtreſs and Sale of the Offender's 


Goods; and for want thereof, to be conmitted to 


the Houſe of Correction for a Time not exceedirg 
ore Month, nor leſs than fourteen Days, there to 


be whipt and kept to hard Labour. And the Ju- 


{tice ſhall cauſe ſuch Hays and Nets to be ſeiſed, 
and deſtroyed in his Preſence. 3 
The Act 3 Geo. 1. c. 11. ordains, that no Lord 


or Lady of a Manor ſhall appoint any Perſon to be 
Re 1 . 


Judgment had thereon. 


Freeholders in general. 37 
a Game-keeper, with Power to take or kill any 
Hare, Pheaſant, Partridge, or other Game, unleſs 
ſuch Perſon be qualified ſo to do by the Laws of 
this Realm, or be truly a Servant to the ſaid Lord 
or Lady, or immediately employ'd by them to kill 


the Game for their ſole Uſe; and no Lord or Lady 


ſhall authorize any Perſon, not qualified by Law, to 
keep or uſe any Greyhounds, ſetting Dogs, Hays, 
Lurchers, Guns, T unnels, or any other Engines to 
deſtroy the Game: And any Perſon that is not ſo 

ualified, or not being a Servant of any Lord, c. 
who under Pretence of any Deputation to him 
granted ſhall take or kill any Game, or uſe any 


Greyhounds, @c. being convicted thereof, ſhall 


for every Offence be liable to the Penalties inflicted 


by 5 Ann. c. 14. 5 1 | 
By the Statute 8 Geo. 1. cap. 19. Whenever any 


Perſon ſhall, for any Offence committed againſt any 
Law in Being for the better Preſervation of the 


Game, be liable to any Penalty, upon Conviction 


before any Juſtice or Juſtices of Peace; it ſhall be 


lawful for any one to proceed againſt him to re- 
cover the ſaid Penalty, either by Information and 
Conviction before a Juſtice, or by Action of Debt, 


c. in any Court of Record, wherein the Plaintiff, 


if he recovers, ſhall have double Coſts. But it is 
provided, that all Actions to be commenced by 
force of this Statute, ſhall be brought before the 
End of the next Term after the Offence committed; 


and that no Offender againſt any Laws for Preſec- 


vation of the Game, ſhall be proſecuted for the 
ſame Offence, both by the way directed by this 
Law, and that of any of the former Laws ; bur 
that in Caſe of any ſecond Proſecution, the Perſon 
ſo doubly. proſecuted may plead in his Defence the 
prior Proſecution depending, or the Conviction or 
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A Man was indicted for ſhooting in a Gun, and 


killing Hares, but it was omitted ſhewing that he 


was not worth 100 J. a Year; and the Court or- 
dered, that the Party ſhould ſhew he was worth ſo 
much to diſcharge him. 2 Keb. 582. But where a 


Perſon was convicted before a Juſtice of Peace upon 
the Statute, for kceping a Gun, not having 100 4. 


per Anaum ; the Conviction being removed into 


the King's Bench was quaſhed, for not ſaying | 


when the Defendant had net 100 J. a Year to 
qualify him ; for it might be he had ſuch Eſtate at 
the Time he kept the Gun, tho' not at the Con- 
viction, and the Offence and Time ought to be 
certainly ſet forth. 3 Mod. 280. 

If a I'erſon in hunting ſtarts a Hare upon his own 


Ground, and follows and kills it in the Ground of | 


another, yet ſtill the Hare is his own, becauſe of 
the freſh Purſuir ; but if a Man ſtarts a Hare on 
another Perſon's Ground, and there hunts and kills 
it, he is ſubje& to an Action of Treſpaſs, tho* ſuch 
Action is ſeldom brought, being frivolous. In Caſe 


any Perſon hunts on the Ground of another, ſuch 


other Perſon cannot juſtify the Killing of his Dogs, 


according to ſome of our Books: But it has been 


otherwiſe adjudged. Cro. Car. 553. 44. 2 Roll. Abr. 
567. None may take Pheaſants or Partridges in an- 


other Man's Ground, without Licence, on Pain of 


10 J. by an ancient Statute 11 H. 7. 
In an Action brought by a common Informer, b 
Virtue of the Act 8 Geo. 1. upon the Statute 5 Ann. 
for the Penalty of 15 J. The Plaintift declared on 
two ſeveral Counts, one for 10 J. for killing two 
Partridges, the other for 5 J. for keeping an Engine 
to deſtroy the Game, not being qualified, & c. Here 
the Plaintiff had a Verdict for 5 J. only, and Judg- 
ment was entered accordingly. And it was moved, 
that he might enter the Verdict on either of the 
= | | Counts 
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-Freeholders in general. 3% 


Counts in the Declaration, the Defendant intend- 
ing to move in Arreſt of the Judgment ; becauſe, 


tho? he might not be qualified by the Statutes of 
this Land to keep a Gun, yet he may be otherwiſe 
qualified by Law, as being Huntſman to a Noble- 
man, who in coming up to the Parliament may kill 
a Deer or two in the King's Foreſts, &c. Paſch. 
10 Geo. 1. Mod. Caf. in L. and E. 238. 


As to Freeholders erefling Pigeon- Hos ſes 
| or Dovecotes. 


N former Times it was held, that none might 
newly eret a Dovecote but the Lord of the 


Manor; and if any other did it, he was to be pu- 


niſhed in the Court-Leet, but no Action lay for any 


particular Man, for the Infiniteneſs of the Actions 


that may be brought. 5 Rep. 104. 
But ſince on a Queſtion, whether the new Erect- 


ing a Dovecote by a Freeholder, were a Nuſance 


puniſhable in the Leet, it was reſolv'd by the 


whole Court upon great Deliberation, that it is not 


a Nuſance puniſhable or inquirable in a Court- 
Leet, for a Man liath a Property and Privilege in 


| Doves. And in another great Caſe of this Nature, 


the Judges of the King's Bench all agreed, T hat 
the Building a Dovecote by a Freeholder, who is 
not Lord of the Manor, nor Owner of the Rec- 
tory, and Storing it with Doves, is not any Nuſance 
puniſhable in the Leer; becauſe nothing is in- 
quirable and puniſhable there, but that which is 
a common Nuſance to all People: And this Erect- 
ing a Dove-houſe cannot be a Nuſance but to thoſe 
whoſe Corn they eat, and not to all Perſons. 
Therefore it is no Nuſance inquirable there ; alſo 
if it were a common Nuſance, neither the Lord of 

D 4 the 


40 Ot Freehold Effates, and 


the Manor, nor the Parſon, could ere& a Dove- 
houſe more than any other Freeholder; for none 


can preſcribe to make a common Nuſance, by rea- 
ſon it cannot have a lawful Beginning by Licence, 


or otherwiſe, it being an Offence againſt the Com- 


mon Law. Cro. Jac. 490. Poph. 141. 

There are many Statutes for the preſerving of 
Doves, as a Statute made in the Time of King 
Edward the Firſt; and the Statute 18 Edu. 2. 
which gives Direction, that the killing of Doves 


ſhall be preſented at the Leet; and the 18 Elix. 


c. 5. ordains that Doves ſhall not be ſhot. But in 


the above Caſe three Judges held, that if Doves 


or Pigeons came upon a Man's Land, he may kill 


them, and the Owner hath no Remedy; tho' the 


Perſon that kills them is to take Care, that he doth 
not do it by any Means prohibited by the Statutes: 
And Montague Chief Juſtice ſaid, if thoſe who have 


not any Lands at all ſhould ere& Dove-houſes, 
and increaſe a Multitude of Pigeons, to the Grie- 


vance of the Country, it may be inquired of by 
the Juſtices of Aſſiſe, &c. but not by every Lord in 
his Leet, for that Court is only to redreſs Nuſances 
within the Precinct thereof; and the Erecting of a 
Dove-houſe by any one is not in itſelf a Nuſance, 
but the Repleniſhing it with Pigeons, and ſuffering 


them to fly abroad into the Country, which is out 


of the Leer. Cro. Fac. 491, 492. 

It is allowed on all Hands, that a Man may have 
a Dovecote by Preſcription. A Lord of a Manor 
may build a Dove-houſe upon his Land, Parcel of 
the Manor, and this he may do by Virtue of his 


Right, as Lord thereof; but a Tenant of the Ma- 


nor cannot do it without his Licence, for he can 
have no fuch Right: Yet if he does, it is not pu- 
niſhable as a common Nuſance, but the Lord for 
this particular Nuſance ſhall have Action on the 
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Fretholders in general. Ar 


Caſe, or an Aſſiſe, as he may for building an Houſe 
to the Nuſance of his Mill. 3 Salk. 248. 


Any Perſon unlawfully killing or taking Pigeon 


{hall be committed to the common Gaol for three 


Months, by two or more Juſtices of the Peace, un- 
leſs he pay immediately to the Uſe of the Poor of 


the Pariſh, 20 s. for every Pigeon ſo killed or de- 


ſtroyed : But if he doth not pay the Penalty, and is 


committed, he may after Commitment for a Month 
be diſcharged, on becoming 


bound before two 
uſtices, with two Sureties in 20 J. with a Condi- 


tion never to offend again in the like Nature. Sar. 


3 Jace 1. c. 27. 5 1 | 
The Stealing of Pigeons in a Pigeon-houſe, ſhut 

up ſo that the Owner may take them, is Felony ; 

as well as taking away Fiſh in a Trunk, or Poultry, 


Oc. 1 Hawk P. C. 94, | 


I have thus far treated of the Qualifications of 


Freeholders, under ſeveral Heads, to do certain Acts, 


and enjoy divers Privileges beyond other Perſons, 
with the Matters concerning the ſame ; and now I 


proceed to their particular Eſtates, Tenures or 
Holdings, in the Method I have propoſed, for their 
Information therein. TE 
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4: Of Fee-limple Eltates; 


Of che Fee: ſimple Eftate, held by Free: | 


holders, 


Fee-fi 3 Eflate where a Man hath Lands 

or Tenements to hold to him and his Heirs . 
for ever: And it is called in Latin Feodum Simplex, 
for Feodum is the ſame that Inheritance is, and 


Simplex is as much as to fay, lawful or pure; fo 
that Fee imple ſignifies a lawful or pure Inheri- 


tance. But he that hath this Eſtate by our Law is 


called a Tenant, becauſe he holdeth of ſome ſu- 
perior Lord by ſome Service. Litt. Set. 1. 


And if a Man would purchaſe Lands or Tene- 


ments in Fee. ſimple, he ought to have theſe Words 
in the Grant, To have and to hold to him and to 
his Heirs; for 'tis the Words his Heirs, that make 
the Eſtate of the Inheritance: If a Perſon makes a 
Purchaſe- of Lands to hold to him for ever, or to 


bim and his Aſſigns for ever; in either Caſe he 


hath but an Eſtate for Term of Life, for want of 


the Words his Heirs, which alone make an Eſtate 


of Inheritance in all Feoffments and Grants. 1bid. 
1 Co. Inſt. 1. 


At the Common Law all Eſtates were Fee-fim- * 


ple; and all other Eſtates and Intereſts are derived 


out of it, wherefore there muſt be a Fee-fimple at 
laſt in ſome Body: To have Fee-ſimple implies 
that it is without Limitation to what Heirs, but to 


Heirs generally; and a Man cannot have a greater 
Eſtate, A Fee ſimple cannot come after a Fee- 
ſimple; nor can a Remainder, for it is an abſolute 


Eſtate, and nothing may come after it: But tho' 


Fee- 


8 J 


held by Freeholders. 43 


Fee ſimple be the moſt ample Eſtate of Inheritance, 


it is ſubject to many Incumbrances ; as Judgments, 


Statutes, Mortgages, om Dower, Cc. 


And there is a Fee-ſimple Conditional, where the 
Eſtate is defeaſible by not performing the Condi- 
tion; and a qualified Fee, which may be defeated 


by 'a Limitation, &c. Litt. 4 Jaft. 206. Dyer 33. 


1 Inſt. 18. = 


It is obſerv'd by Sir Edward Coke in his Re- 
ports, that an Eſtate of Inheritance is Fee ſimple 
or Fee- tail; an Eſtate of Fee- ſimple is either an 
Eſtate of Inheritance abſolute and indeterminable, 
as where Lands are given to a Man and his Heirs, 


he has ſuch a pure and abſolute Eſtate that can 
never determine; or a Fee- ſimple determinable, 


which may be in two Manners, that is, expreſly 
derived out of an abſolute and pure Eſtate in Fee- 
ſimple, or implicit, and derived out of an Eſtate- 


tail: And that out of an abſolute Eſtate in Fee, 


alſo in two ways; Firſt, by Condition, as upon a 


Mortgage, and that is called Fee- ſimple conditional; 


Secondly, by Limitation, in Caſe one enfeofts an- 
other of Lands or Tenements, To hold to him and 
his Heirs, ſo long as a third Perſon hath Heirs of 
his Body, and this is called a Fee-fimple limited 


and qualified; and in both theſe Cafes, the whole 


Eſtate in the Land is in the Feoffee, and therefore 
no Remainder or Reverſion can be expectant upon 

either of them. 10 Rep. _ - | 
The implied Eſtate in Fee-ſimpie deriv'd out of 
an Eſtate-tail, is when Tenant in Tail bargains 
and ſells his Eſtate by Deed indented and inrolled 


to one and his Heirs, and afterwards levies a Fine 


to him and his Heirs with Proclamations, according 
to the Statute; he has an Eſtate in Fee-ſimple, as 
long as the Tenant in Tail hath Heirs of his Body, 
derived out of the Eſtate- tail; but this is a more 

| inferior 


44 Ok Fee-iimple Eſtates. 1 
inferior and ſubordinate Eſtate in Fee-ſimple than 
the other two afore-mentioned, for upon this a 
Reverſion or Remainder may be expectant; and b 
yet he who has any ſuch Eſtate of Inheritance 9 
may plead that he is ſeiſed of the Land in his De- 
meſne as of Fee, without ſhewing the Beginning of | 
his Eſtate, as well where he hath a Fee-ſimple, de- 
rived out of an Eſtate-tail, as a Fee- ſimple condi- 
tional or limited. 10 Rep. 97, 98. WWW 
Judge Vaughan ſays, that Lord Coke's Caſe, I 
Land be given to H. and his Heirs, as long as B. 
hath Heirs of his Body, with Remainder over in 
Fee, the Remainder is void, being a Remainder _*% 
aſter a Fee - ſimple, tho? that Fee-fimple determines | 
when no Heirs are left of the Body of B. he doubts ip 
whether this be Law or not, in regard that when 
ſuch a baſe Fee ſhall determine for want of Iſſue of 
the Body of B. the Land returns to the Grantor 
and his Heirs, as a kind of Reverſion, and if there 
can be a Reverſion of ſuch Eſtate, there is no Rea- 
| fon why a Remainder may not be granted of it. 
PVaugh. 269. RE: „ 
'Tis true, a Remainder cannot depend upon an 
abſolute or pure Fee- ſimple by neceſſary Reaſon ; 
for when all a Man hath of Eſtate is given or gone 
away, nothing remains but the abſolute Fee ſimple. 
A Fee {imple Eſtate determinable upon a Contin- 
gent, is a Fee-ſimple to all Intents, but not ſo du- 
rable as abſolute Fee: And all Fee ſimples are un- 
ally durable, for one will Eſcheat ſooner than 
another by the Failure of Heirs. An Eſtate of Fee- 
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ſimple determines in a Baſtard with his Life, if he 
want Iſſue: But an Eſtate to a Man and his Heirs 
as long as J. S. has any Heir, which is no abſolute | 
Fee ſimple, is doubtleſs as durable as the Eſtate in 
Fee that J. S. hath to him and his Heits, which is 


Where 


an abſolute Fee ſimple. bid. 269, 273. 


| held by Freeholders; 43 
Where a Man gives and deviſes Lands to his 
younger Son, paying ſuch a Sum of Money unto 


another Perſon, the Deviſee hath a Fee-limple ; 


but if he do not pay the Money accordingly, his 
Eſtate ſhall determine, by the ſame Limitation, and 
ſhall go to the Heir without any other Limitation, 


and the Quantity of the Money, be it great or 


ſmall, is not material. And it was here ſaid, that 
upon one Fee-ſimple, another Fee-ſimple cannot 
be limited; tho' by common Experience it is evi- 
dent, that on a Fee ſimple determinable, another 


Fee · ſimple may be limited. But two Fee-ſimples 


that may ftand in ſeveral Perſons diſtindt, when 
they meet in one Perſon cannot do ſo, for the 


greater and abſolute Fee doth ſwallow up the 


baſe and limited Fee. 2 Leon. 114. Hob. 323. 
By the Law of England, no Perſon can regular- 
ly take to himſelf an Inheritance in Fee-ſimple by 


Deed, without the Word Heirs, as I have already 


mentioned: Though in Caſes where the Word 


Heirs is wanting, it has been held, that if there 


are other Words equivalent, an Eſtate in Fee will 

aſs; but this muſt be underſtood where the In- 
rereſt paſſeth by the Conſideration only, without 
any other Ceremony in the Law, and not where 
the Conſideration together with another Ceremo- 


ny directs the Eſtate; as for Inſtance, a Bargain 


and Sale of Lands to a Man for ever, in Conſide- 


ration of Money and natural Affection, there the 


Conſideration alone diredts the Eſtate, and Con- 
ſcience ſaith, that the Bargainee hath as great an 
Eſtate in the Land as the Bargainor could convey, 
which muſt be an Eſtate in Fee, there being no 
farther Ceremony to compleat it; (for where na- 
tural Affection is Part of the Conſideration, the 


| Deed is good without Inrolment.) But where a 


Man in Conſideration of Money, makes a Feoft- 
ment 


a6 Ok Fee⸗limple Eſtates, 
ment of the Lands to another for ever, there the 
Conſideration only doth not direct the Eſtate, but 
another Ceremony is required. to perfe& it, and 
that is Livery and Seiſin, therefore the Peoffee 
ſhall have but an Eſtate for Life. * 167. 2 Nel. 


Abr. 928. 
The Word Inheritance is not only intended 


where a Man bath Lands or Tenements by Diſcent 


of Inheritance, but every Fee-fimple or Tail which 
a Perſon has by his Purchaſe may be ſaid to be 

an Inheritance, becauſe his Heirs may inherit 

him: And in a Writ of Right that a Man brings 
of Lands, that was of his own Purchaſe, the Writ 
ſhall ſay, which he claims to be his Right and 
Inheritance; and fo it is in divers other Writs, as 
appears by the Regiſter. But there are ſome Per- 
ſons who have Inheritance, that bave it neither by 
Diſcent, nor properiy by Purchaſe, but by Crea- 
tion; as when the Kirg doth create any Perſon an 
Earl, or Baron, to him and his Heirs, or to the 
Heirs Male of his Body, c. he hath an Inheri- 
tance by Creation. And if a Man be created a 
Baron by Writ, whereby he is called to Parliament, 
he hath a Fee-ſimple in the Barony without any 
Words of Inheritance; but if he be created by 
Letters Patent, the Eſtate of Inheritance muſt be 
limited by apt Words, or it will be void. Lit. 
S-&. 9. 1 Inſt. 16. 

When a Rent or Annuity is orenticl to one and 
his Heirs, it is a Vee Perſonal: And of ſuch Things 
whereof a Man may have a manual Occupation, 
Poſſeſſion or Receipt, as of Lands, Tenements, 
Rents, aud ſuch like, there a Man ſhall ſay in his 
Count and Plea, that ſuch a one was ſeiſed in his 
Demeſne as of Fee; but of thoſe Things which 
do not lie in manual Occupation, &. as of the 


Advowſon of a Church, or any ſuch like Thing, 
3 | A there 


= 


| held by Freeholders, 47 
there he muſt ſay, that he was ſeiſed as of Fee, 


and not in his Demeſne: And the Latin is in 


one Caſe, Quod talis ſeifitus fuit in Dominico ſuo 


ut de feodo; and in the other Caſe, Quod ſeiſitus 


fuit ut de feodo, &c. Lit. Sect. 10. See Salk. 


$3% © | | 
lere the Word Dominicum, that is Demeſne, 
is that Inheritance, wherein a Man hath proper 


Dominion or Ownerſhip, as it is dillinguiſhed 
from the Lands which another doth hold of him 


in Service; and alſo that which is manually occu- 


pied, manured, and poſſeſſed for the neceſſary Su- 
| ſentation, Maintenance and Supportation of the 
Lord and his Houſhold, and ſavoureth de domo, of 


the Houſe, either for his or their Board and Suſte- 


| nance, or received in Rents, &c. for bearing and 
— all neceſſary Charges. Of an Advow- 


ſon, wherein a Perſon hath as abſolute Ownerſhip 
and Property as he hath in Lands or Rents, he 
ſhall not ſay he is ſeiſed in Dominico ſuo ut feodo, 
becauſe that Inheritance, ſavouring not de Domo, 
cannot ſerve for ſuſtaining of him and his Houſe- 
hold, nor can any Thing be receiv'd for the ſame, 


for defraying of Charges. 1 Inſt. 17. 


As to Heirs to Fee-ſimple Eſtates, a Child born, 
tho” he lives but an Hour, has the Fee of Lands 
veſted in him as Heir. And there is a lineal 


Heir, as the Son of a Perſon; and a collateral 
Heir, as Brother, &c. Yet a Man can have no 


right Heir, to take Lands during his Life: An 
eldeſt Son ſhall not take by the Name of Heir in 
the Life-time of his Father. And a Man cannot 
Taiſe a Fee- ſimple Eſtate to his right Heirs, by the 
Name of Heirs, as a Purchaſe by Conveyance or 


_ otherwiſe; but in ſuch Caſe the Heir ſhall bs in 


by Diſcent. Dyer 99. 2 Leon. 70. Hob. 30. 
There 
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43 Ot Fee-ſimple Eſtates; 


There are ſome Perſons that may not be Heirs 


by our Law; as a Baſtard, born out of lawful 


Wedlock ; an Alien, who is born out of the King's 
Allegiance, tho' in Wedlock; a Man attainted of 
Treaſon or Felony, whoſe Blood is corrupted : 
And not only an Alien, but if one be made Deni- 

zen by Letters Patent, he cannot be Heir; tho' 'tis 

otherwiſe of a Perſon naturalized by Act of Parlia- 

ment. If an Alien Chriſtian or Infidel purchaſe 
Houſes or Lands to him and his Heirs, altho' he 
can have no Heirs, yet he is of Capacity to take a 
Fee- ſimple, but not to hold; for upon an Office 
found, the King ſhall have it by his Prerogative. 
A Baſtard, by Continuance, may be Heir againſt 
a Stranger; and having gotten a Name by Repu- 
tation, may purchaſe by his reputed or known 
Name to him and his Heirs, tho' he can have no 
Heir but of his Body: An Hermaphrodite may be 

Heir, and take according to that Sex which is moſt 
prevalent ; but a Monſter, that hath not human 
Shape cannot be Heir, altho' a Perſon deformed 


may. Ideots and Lunaticks, Perſons excommuni- 


cate, attainted in Pramunire, Outlaws in Debt, 
c. may be Heirs. 1 Inſt. 7, 8. 2. 2 Danv. Abr. 
552» 553- th 5 N 
The eldeſt Son, after the Death of his Father, 

is his Heir, Cc. And if there be Grandfather, 
Father and Son, and the Father dies before the 
Grandfather, and after the Grandfather dieth 
ſeiſed; the Land ſhall go to ſuch Son of the Fa- 
ther, and not to any other Children of the Grand- 
father: And this Heir is called Hares jure Repra- 


ſentationis; but if the Father die without any 


Child, the next eldeſt Brother ſhall have the Land 
in Fee-ſimple as Heir, and for Want of a Brother, 
it belorgs to the Siſters of the Father, Bro. Abr. 


3 
: 2 5 „ A 


3 * 


Teſtament, at their free Will and hleaſure. 
may not only give avd grant, but may charge Fee- 
ſimple Lands by Deed or Will, fo as to be charged 


held by Freeholdets, 49 
A Man having Iſſue on'y a Daughter, dies 
leaving his Wife with Child of a Son, which is 
afterwards born; here the Son after his Birth is 
Heir to the Lands, but till then the Daughter is 
to have the ſame. If a Man having Lands in Fee- 


| ſimple dieth, and his Wife ſoon after marries again, 


and pretends ſhe is with Child by her former Huſ- 
band, in this Caſe the Writ Ventre inſpiciendo lies 
for the Heir; to ſearch her, and try it by a Jury of 
Women, and if found, ſhe is to be kept in Cuſto- 
dy *till delivered, &c. But if a Perſon ſeiſed of 
Lands in Fee hath Iſſue a Daughter, who is Heir 
apparent, ſhe in the Life of her Father cannot 


| have this Writ; becauſe it is given only to the 
Heir to whom the Land is deſcended, and ſhe is 


not Heir, but Heir apparent; and the Law doth 
not give the Heir apparent any Writ, for it is not 
certain that he ſhall be Heir. Perk. 521. F. N. B. 
227. 1 {ak &. 0 Jac: 6886-5 

At Common Law, a Man cannot be Heir to 


Goods and Chattels; but by Cuſtom, Heir- Looms, 


as the firſt Bed, Table, Cc. go to the Heir, 
though they are houſhold Goods, The Heir is 


 favourd in Law; for the Anceſtor could not by 


the Common Law, convey away Lands or Tene- 

ments in Fee ſimple by Will from his Heir at Law, 
without Confent of the Heir: But by the Statute 
32 Hen 8. of Wills, the Law is alter'd in that 
Point; and ali Perſons having a ſole Eſtate in Fee- 


imple of any Lands or Tenements, (except Feme 


Coverts, Infants, Perſons Non ſana memoriæ, Oc.) 
may give and deviſe the ſame, by Laſt Will and 
A Man 


in the Hands of the Heirs: Tho? an Heir is not 
bound by the Bond of the Anceſtor, unleſs he is 
h E exprelly 


50 Of Fee-ſimple Eſtates, 


expreſly bound; and a Man ſhall never bind his 
Heir to Warranty, where he himſelf was nor 
bound. A Grant of an Annuity muſt be for a 
Man and his Heirs, to bind the Heir, altho? there 


are Aſſets or Lands, Cc. deſcending; and though | 
named, an Heir ſh2ll not be bound, except there 


be Aﬀecs. 3 Rep. 30. 1 Inſt. 386. 144. Cro. Jac. 
370. 


may be ſo charged for the Debt of his Anceſtor ; 
here if a Son happens hetween, who dies, he mult 


be mentioned as Uncle and Heir of the Son, who _ 


was Heir of the Debtor, &c. Allo it is ſaid, that 
Debt lies againſt the Heir of an Heir upon an Ob- 
ligation of the Anceſtor, who binds himſelf and 
his Heirs, unto the tenth Degree. Where he that 
hath a Truſt in Lands or Tenements dies, leaving 
a Truſt in Fee-ſimple to deſcend to the Heir; this 
Truſt will be Aſſets by Diſcent in the Heir's 
Hards, and be liable to the Obligation of his An- 
ceſtors : Ard if any Heir has made over Lands 
fallen to him, Execution is to be had againſt him 
to the Value of the Land, Cc. Dyer 303. Cro. 
Car. 151. Noy 56. Stat. 29 Car. 2. 3, 4 & 5 W. 
. 

The Word Heirs includes Aſſigns in Grants, G. 
And upon a Leaſe for Years of I ands of Inheri- 
tance, rendering Rent to Executors and Aſſigns, the 
Heir. ſhall have the Rent. It is held, the Words 


his Heirs extend unto all Heirs, the mad remote, 


born and to be born; and under Heirs, the Heirs 
of Heiis are comprehended in infinitum : If Lands 
are given to a Man and his Heirs, all his Heirs are 
ſo totally in him, that he may give his Lands to 
whom he will. But if Land be given or granted 

to 


If an Heir hath Aſſets in Fee f ſimple, he is 
chargea ble upon Specialties: And a collateral Heir, 
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held by Freeholders' Fr 
to a Man and his * Heir in the Singular Number, 


and not to his Heirs in the Plural, he can have but 


an Eſtate for Life; for his Heir cannot take a Fee- 
ſimple by Deſcent, becauſe he is but one, and 
therefore in that Caſe the Heir ſhall have nothing, 
2 Lev. 13, 14. 1 Inſt. 9. . 

And what is farther obſervable here, is the Con- 
junction and his Heirs; ſor if a Man gives Lands 


to one, To hold to him or his Heirs, he hath only 


an Eſtate for Life by reaſon of the Uncertainty. In 
Caſe a Perſon gives Land to two Perſons, and their 
Heirs, ſuch Perſons have joint Eſtates during Life, 


and ſeveral Inheritances: And a Gift to one and 


his Children, and their Heirs, 'tis holden makes a 
Fee-ſimple to all jointly that are alive. But if a 
Man gives Land unto two, To have and to hold 
to them and Heirs, omitting their, they have an 


Eſtate but for Life, becauſe it is uncertain as to 


the Heirs: And yet it is ſaid, if Lands are given 


to one Man and Heirs, omitting his, that notwith- 
. ſtanding a Fee-ſimple may pals. 1 Juſt. 8. Ploud. 
28. 5 Rep. 83. | 


If a Man gives his Land to another and his Wife, 


and after their Deceaſe, the Remainder to their 


Children; here whether they have or have not 


Children at the Time, ſuch Man and his Wife ſhall 
have only Eſtates for their Lives, and not the Fee- 


ſimple. And if one give his Lands in Dale to 
J. S. for Life, and after to his next right Heir, and 
to his right Heirs for ever; by this J. S. hath only 


zn Eſtate for Life: But if the Lands be given to 
J. S. for his Life, and after to the Heirs or to the 


9 
2 ti — 1 
— = 


* Sec where the Word Heir was held by Rolle C. ]. to 
be the ſame with Heirs, and to make a Fee-Gmple, 
Styles 249, 273. | : = 
oe * Tight 


3 Ok Fee⸗ſimple Eſtates, 
right Heirs of J. S. he will then have Fee · ſimple. 
And in Caſe a Perſon deviſes Land to his Wife for 
her Life, and after her Death to his three Daugh- 
ters, equally to be divided; and if one dies before 
the other, then one to be Heir to the other, equal- 
ly to be divided; this laſt Clauſe gives a Fee to the 


* 


1 | 


Daughters. 6 Rep. 166. 1 Rep. 66. 1 Rol. Abr. : 
Where Lands are given or granted by Fine, Deed | 


or Will in Poſſeſſion, Reverſion, or Remainder, to 
a Man and his Heirs; it will be a Fee-limple : So 
if the Gift or Grant is to him and his Heirs Males, 
or Females; and yet in theſe two laſt Caſes, if it 
were by Will, it would be an Eſtate-tail. And 
with Regard to the Diſtinction of Heirs, if a De- 
viſe be to one for Life, Remainder to the right 
Heirs or Heirs Male of J.S. he muſt be both 
Heir, and Heir Male, that takes this Remainder, 
and the Son of a Daughter who is Heir, ſball not 
have it: Alſo when Land is given to the Iſſues of 
J. S. who hath ſeveral Children, they all rake ; 
but if it be to his Heirs Male, and he hath ſe- 
vera] Sons, there but one takes. Plowd. 134, Hob. 
32. Skinn. 208, 209, Vö—ß!́ | 
If Lands are granted to A. for Life, Remainder 


to B. for Life, the Remainder to the right Heirs of 


A. here A. hath a Fee-ſimple Eſtate: And where 
a Gift or Grant is to a Man's Wife during Life, 
after to him in Tail, and after to his right Heirs; 
in ſuch Caſe he will have a Fee-ſimple expectant 


upon the Eſtate-tail, as a Reverſion. If Land be 


granted to a Man and his Heirs, tho“ the Habendum 
of the Grant is to him for Liſe only, if Livery of 
Seiſin be made, it is an Eftate in Fee-ſimple ; for 
the Habendum ſhall be rejected as repugnant and 
void. Broke Eſt. 34, 35. 2 Rep.91, 24% 
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held by Freeholders. 53 


A Leaſe is made to one for Term of Years, and 


after it is granted that the Leſſee ſhould have the 


Land to him and his Heirs, by the Rent of 10 J a 
Year; if the Grantor makes Livery upon it, it is a 
Fee-ſimple : But without that, it is but an Eſtate 


for Years. If one do give or grant Lands to J. S. 


and his Heirs; and if he die without Heirs, that 
D. ſhall have the ſame to him and his Heirs: 


By this J. S. hath a Fee- ſimple, and J. D. will 
have no Eſtate at all. This is becauſe nothing can 
be after a Fee-limple, when it is thus granted. 


1 Inſt. 217. Dyer 4, 33. a 
| The Lord Coke, treating of Grants to Bodies Po- 

litick, ſays, if Lands be given to a ſole Body Poli- 
tick or Corporate, as to a Biſhop, Parſon, Vicar, 
Maſter of an Hoſpital, &c. there to give him an 
Eſtate of Inberitance in his Politick or Corporate 
Capacity, he muſt have the Words in the Grant, 
To have and to hold to him and his Succeſſors, 
without which there paſſeth no Inheritance; for as 
the Heir doth inherit to the Anceſtor, ſo the Suc- 
ceſſor does ſucceed to the Predeceſſor, and the Exe- 
cutor to the Teſtator. But if a Grant or Feoffment 
be made to a Mayor and Commonalty, or any other 
Corporation Aggregate of many Perſons, they have 
a Fee · ſimple without the Word Succeſſors; by rea- 
ſon in judgment of Law they never die: And ſo it 
is Where Lands are given to the King by Deed in- 
rolled, tho' neither Succeſſors or Heirs are named. 
A Man grants Lands to J. S. a natural Perſon, and 
his Succeſſors, according to Littleton, it createth no 
Fee ſimple in him; tho” if it be an ancient Grant it 
mult be expounded as the Law was taken at the 


Time thereof; and a Deviſe to a Man and his Suc- 


ceſſors carries a Fee, for here Succeſſors ſhall be in- 


tended Heirs. ' 1 uſt. 8, 9. Cro. Jac. 416. 1 Roll. © 


Abr. 835. 
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54 Ot Fee-limple Eftates, 


If the King by his Letters Patent giveth Lands to | 


a Dean and Chapter, to hold to them and their 
Heirs and Succeſſors, altho* they be Perſons in their 
natural Capacity, as to them and their Heirs, yet 
becauſe the Grant is made to them in their Politick 


Capacity, it ſhall enure to them and their Succej- 
ſors: And where the King grants Lands to a Man, 


To hold to him and his Succeſſors or Heirs, this 
Grant ſhall be to him and his. Heirs. But a Prieſt 
incorporate having taken a Leaſe to him and his 
Succeſſors for a Hundred Years, aſter took a Re- 
leaſe from the Leſſor to him and his Succeſſors; and 
it was adjudged, that by the Releaſe he had no 


Eſtate of Inheritance, but for Life, for he had the 


Leaſe in his natural Capacity, and it could not go 
in Succeſſion, but ſhould go to his Executors or 
Adminiſtrators as a Chattel, 1 Juſt. 9. Dyer 48. 


4 Rep. 65. 


The general Rule that Heirs muſt be inſerted 


io Grants. and Feoftments to create a Fee-Simple 


Eſtate, hath ſome Exceptions: For if the Father 


make a Feoffment to the Son, To have and 


to hold to him ard his Heirs, and the Son en- 


ſeaffeth the Father as fully as he enſeoffed him, 


wit haut more Words, by this the Father hath a 


Fee-ſimple: On a Fine Sur Conuſance de droit come 


ceo, & c. a Fee-limpie will paſs by general Words, 
in reſpect of the high Nature of that Fine, aud 
thereby is implied that there was a precedent Gift 
in Fee: And if there be three Coparceners or 


Jointenants, and one of them Releaſes to the other 


two generally; or where a Lord releaſes to his 


Tenant, or the Grantee of a Rent, &c. releaſe to 


the Tenant of the Land generally all his Right; 


or if 2 bare Right, &c. is releaſed by a Diſſeiſee to 
the Diſſeiſor; in all theſe particular Caſes there 
— | 1 need 


held by Freeholders. 55 


need not be this Word Heirs. 39 Aſi]. 12. 41 E.3. 


Plowd. 248. Dyer 263. 3 
And altho' a ſet Form of Words, and the Word 


Heirs particularly are neceſſary in Deeds to convey 


an Inheritance, yet they may be diſpenſed with in 
laſt Wills, at the Time of making which it is pre- 


ſumed, that the Teſtator is 1, Confilii and in a 
Hurry ; and therefore if a' Man deviſes Lands to 


another in perpetuum, or in Fee ſimple, or to one 


and his Aſſigns for ever, (but not without ſaying 


or ever) or to him and his; or that ſuch a one 


- ſhall be univerſal Heir, &c. in every Caſe of this 


Kind, a Fee paſles by the Will; for it is evidently 
the Deviſor's Intention, that the Gift ſhould con- 


tinue beyond the Liſe of the Deviſee, and Wills are 


more favour'd in Law than any Deed or Convey- 
ance, to fulfil the Intent of the Teſtator. A De- 
viſe to a Man and his Blood makes a Fee - ſimple; 
and to his Seed, an Eſtate-tail. 1 Inſt. 9. 1 Bulſt. 
222. Bendl. 11. Moor 57. . | 

If A. deviſes Land to B. to give, ſell, or do 


What he pleaſes with it, theſe Words, by the In- 


tent of the Deviſor, convey a Fee to B. or if I ap- 
D0Int that B. ſhall have my Inheritance, if the Law 
allows it, or that he ſhall be Heir of my Lands; 


| here he ſhall have a Fee. In Caſe a Deviſe be 


thus: I releaſe all my Lands to ſuch a one and his 
Heirs, he hath a Fee- ſimple, becauſe the Intention 
of conveying appears: And if Lands are deviſed by 


Will to a Man, in Conſideration that he will re- 
leaſe 100 J. due to him to the Teſtator's Executors, 


he has a Fee-ſimple Eſtate upon his Releaſe of the 
Debt; for the Deviſe ſhall be intended for his Be- 
nefit, and an Eſtate for Liſe might be determined 
before he could receive 100 J. out of the Land. 
1 Roll. Abr. 834. Hob. 2. Bendl. 15, 30. 


B42 . A 


56 Ot Fee-limple Eſtates, 


A Man deviſed all his Lands, Tenements and 


Hereditaments, and all his Perſonal Eſtate, and 
whatever elſe he had in the World to a certain 


Perſon, and made him Executor, deſiring him to 


pay his Debts and Legacies; it was adjudg'd that 


the Deviſee had a Fee. ſimple. A Perſon by Will 


deviſes. 50 l. to be paid in three Months; and all. 
the Reſt and Reſidue of his Real and Perſonal E- 


Nate whatſoever, he gives to his beloved Wife, 


whom he makes ſole Executrix; by theſe Words, 


the Wife hath a Fee-ſimple in the Lands: Alſo 
where the Teſtator being ſeiſed of Copyhold and 
Freehold Land, deviſes all the Reſt of his Eſtate, 
whether Freehold or Copyhold, to his Wife and 
Children, &c. it has been holden, that the Word 
Eſtate muſt ſignify the Intereſt he had in the Land, 
and ſo paſs the Fee. 2 Vern. 687, 564. 4 Mod. 89. 
2 Chan. Ca. 262. 


The Word Eftate doth comprehend all that a 


Man hath Property or Ownerſhip in, and is divided 
into Real and Perſonal; if all a Man's Real Eſtate, 
or all his Perſonal Eftate be deviſed, that only 


paſſes which is given ; but all his Eſtate compre- 


hends both Real and Perſonal: As a Releaſe of Ac- 
tions Real goes to no more, ſo of Actions Perſunal ; 
but a Releaſe of al] Manner of Actions, extends to 
al Actions Real and Perſonal, This being the 


Senſe of the Word Eſlate, by Deviſe of all a Man's 
Eſtate, it carries with it all the Eſtate which he 


has in the Land; 'tis as much as if he had deviſed 
the Fee-ſimple, he having a Fee: And it was re- 
ſolv'd by Holt Ch. Juſt. That this Word Eſtute 
jncludes all Things Real and Perſonal, Lands and 


Rents, Oc. the whole Eſtate of the Deviſor, for all 


his Eſtate is a Deſcription of his Fee, 1 Cro. 447, 
449. Kinn. 194. 1 Salk, 236. | 


Y3<t0 


held by Freeholders. 57 
A Perſon made his Will, and after ſeveral] Spe- 


| cifick and Pecuniary Legacies, gave and bequeath- 
ed ail his Lands and | ſtate in Upper C. in the 


County of Northampton, with all their Appurte- 
nances, to IV E. Eſq; and died ſeiſed of that and 


other Eſtates: The Siſter and Heir of the Teſtator 
exhibited a Bill in Chancery againſt this Will, and 


the Queſtion was, whether the Defendant had an 
Eſtate in Fee ſimple, or only for Life? It was 


here agreed, that a Deviſe of all his Eftate would 
| have paſſed a Fer; bur that a Deviſe of all his 


Lands would paſs but an Eſtate for Life, and nor 
the Eſtate in Fee, which he had in thoſe Lands; 
and it was ſaid that this was only a Deſcription of 
the Place where the Eſtate lay, and no Deviſe of 


the Intereſt which he had in that Eſtate farther 


than for Life : But the Maſter of the Rolls decreed, 
that the Deviſee had an Eſtate in Fee, becauſe the 
Lands paſſed by the firſt Words, and the Intereſt 
cherein by the ſecond; and if the Word Eſtate 
meant nothing more than the Lands, it would be 


uſeleſs; tho' if the Deviſe had been of all the Te- 


ſtator's Lands or Eſtate at ſuch a Place, he thought 
that would not have paſſed the Fee, but muſt have 


been taken, according to the common Acceptation, 


for his Lands at ſuch a Place. Paſch. 1729. Abr. Caf. 
in Eq. 178. | LE, 3 
By my Lord Holt, Where a Perſon had deviſed 

all the Reſidue of his Eſtate to the Legatee, by 
him to be given to his Children as he ſhould think 
convenient, with divers other extraordinary Lega- 
cies, &c. In a Will, the Teſtator is not tied up 
to Form; *ris enough that he expreſſes and ſigniſies 
his Meaning by any Words: And he held, that 
deviſing all his Eſtate, and all his Eſtate in ſuch a 

Houſe, was the ſame ; and that all the Eſtate in the _ 
WR Thing 


5$ Of Diſcents, and M 
kala, wan in either Caſe. Hill. 2 Ann. 1 Salk. 0 
237. Where the Word Eſtate coupled with Chat- 
tels, will not carry the Fee of Lands. See Cro. 
Car. 447. 1 
If Lands are deviſed to Truſtees, without avy 
Words of Limitation to ſupport the Truſt of ß 
Eſtates of Inheritance, they by Implication muſt 
have an Eftate ſufficient to ſupport ſuch Truſt; _! 
for there is no Difference between a Deviſe to 
Man for. ever, and to a Man upon Truſts, which 
may continue for ever. Adjudg'd in B. R. es = 
I Geo. 2. __— 


. 
Fave 


Of Diſcents of Fee-ſimple Eltates 
to Sons, and Partition among 
Daughters. 
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ISCENT by the Common Law, is de- 
fined to be where a Man hath Land of In- 
heritance in Fee- ſimple, and dieth without diſpo-ñ 
ſing thereof in his Life- time, ſo that the Land goes 
or deſcends to the eldeſt Son and Heir, being of 4 
Courſe caſt upon him by Law. Where Lands or 
Tenements do by Right - Blood fall to any Per- 
ſon after the Death of his Anceſtor, it is called a 4 
Diſcent: And this is the nobleſt and worthieſt 4 
Means, whereby Lands are derived from one to 1 
another; becauſe it is wrought and veſted by the 7 
Ach of the Law, and Right of Blood, unto the 
worthieſt and next of the Kindred of che Anceſtor. 
1 13, 237. 


WW cy 2 
r 
S 


ee 


Se 
0d . 


e 


4 \ 
1 
1 
1 
d 
0 
4% 
: 
2 
— — ö 
* 2 A 
H 4 
; n 
1 4 
g 1 
— f 
- 
: && 
2 i 
13 
* 4 
N 7 £ 
4 +. 
N 
N F = ? 
2+ © 
N . ; 
= PF. 5 
- = 7 
: - 7 
* b : 
4 2 
f 9 
* 
# $ p 
a 2 5 
: * "NF 
: - 
; - 
: : 1 
1 * 
* N 1 F * 
a7 -F 1 
1 5 
* * is 
* 37 f 
* 15 4 
3 : 
v5 V 7 
11 J 
f 
+ 1 . : 
1 
1 1 
4 
> 
4 
2 * 
9 
4 32 , 
2 
i 
: 4 | 
. 
y i 
: 
: 
= * 


ba Ci. ah 


1 


4 
: = 
"£ 
4 38 
| 26 
» 5 * 
- 1 


Wu * {tl 4 1 8 
* — — + i Fu - * 4 £ 
N 
C 


Ss —ͤ 
— 
* we XY 
"tals © 3 Ma 
0 rn 
Mor = 2 We 
N 


+>, on 


her elder Brother. Lite. Se, 6 & 7. 


Partition of Lands. 59 
It is a Maxim in Law, that in Diſcents the next 
of the worthieſt Blood ſhall ever inherit the Lands, 
as the Male and all Deſcendants from him before 
the Females; and the Female on the Part of the Fa- 
ther, before the Male or Female on the Part of the 
Mother, &c. becauſe the Female of the Part of the 


© Father is of the worthieſt Blood: And therefore 


among Males, the eldeſt Brother, and his Poſterity, 
ſhall have Lands in Fee-ſimple, as Heir before any 
younger Brother, or any deſcending from him. 


Allo a Siſter of the whole Blood, ſhall be preferred 


and take before the younger Brother which is of 


Half. blood; but ſuch a younger Brother, tho” he 


may not be Heir to a Brother, for want of the 
whole Blood, yet he may be Heir to his Father, or 
his Uncle. 1 Inſt. 14. 3 Rep. 41. 

And the famous Littleton ſays, That none ſhall 


have Land of Fee-ſimple by Diſcent as Heir to 


any Man, unleſs he be his Heir of the whole 
Blood, that is both of the Father and Mother, fo 
that the Half-blood is not inheritable by Diſcent ; - 
for if a Man hath Iſſue two Sons by divers Women 
or Venters, and the elder purchaſes Land in Fee- 
ſimple, and dies without Ifſue, the younger-Bro- 
ther ſhall not have the Lands, but the Uncle of 
the elder Brother, or his next Couſin ſhall have 
the ſame, by Reaſon the younger Brother is but 


of Half blood to the Elder; and he cannot be a 


compleat Heir, becauſe he hath not the whole and 
compleat Blood. And if a Man hath Iſſue a Son 
and a Daughter by one Venter, and a Son by an- 
other Venter, and the Son of the firſt Venter pur- 
chaſe Lands in Fee and die without any Iſſue, in 
ſuch Caſe the Siſter ſhall have the Land by Diſcent. 
as Heir to her Brother, and not the younger Bro- 
ther; for that the Siſter is of the whole Blood to 


Alſo 


C 


66  ©f Difcents, and 


Alſo where a Perſon is ſeiſed of Lands in Fee- 


ſimple, and hath a Son and a Daughter by one 
Wife, and a Son by another, and then dies, and 


the eldeſt Son enters and dies without Iſſue; here 


the Daughter ſhall enjoy the Land, and not the 
younger Son, tho he is Heir to the Father but not 
to his Brother: But if the eldeſt Son doth not en- 
ter on the Land after his Father's Death, but dieth 
before any Entry made by bim; then the younger 


Brother may enter, and ſhall have the Land as 


Heir to his Father. When the elder Son in the 


_ Caſe aforeſaid enters after the Death of the Father, 
and hath Poſſeſſion ; there the Siſter ſhall have the 


Lands, becauſe the Poſſeſſion of the Brother of a 
Fee-ſimple Eſtate makes the Siſter to be Heir: 
Though in Caſe there be two Brothers by ſeveral 
Venters, and the eldeſt is ſeiſed of Land in Fee, 
if he die without Iſſue, and his Uncle enter as 
next Heir to him, who allo dies without leaving 


any Iſſue; now the younger Brother may have 


the Lands as Heir to the Uncle, becauſe he is of 
the whole Blood to him, altho' he be but of the 
Half. blood to his elder Brother. /b:d. Sett. 8. 
In ſome particular Caſes, tho' the Son doth not 
enter into Lands deſcended in Fee-ſimple, the 
Siſter of the whole Blood ſhall inherit; and where 


the eldeſt Son doth enter, yet the younger Brother 


of the Half-blood ſhall be Heir. And concerning 
the Words, ſciſed in Fre. ſimple; if Lands are gi- 


ven to a Man and his Wife, and the Heirs of their 


two Bodies, the Remainder to the Heirs of the 


Husband, and they have Iſſue a Son, then the 


Wife dies, and he takes another Wife, and hath 
Iſſue another Son; the Father dieth, the eldeſt 
Son enters and dies, without Iſſue, here the ſecond 
Brother of the Half-blood ſhall inherit the Land 

2 | by 


„ en „ 
* — * 1 ARC th, 
2 r 


— 
f 
bi 
= 
* 
Li 
£ 
_ 
* 
2 — 
8 
* 
bY, 
FFÞ 
8 
F 
1 
1874 


yt 


VE MILE 
e 


N 25 
— 3541 5 
— 


A. - < OY 
— 2 N 
. 


2 
= 2 
229 <7 Ba 
Maran Wo; r RE” 
— * 3 x1 


* =; Fl 
3 
ne A 3 ——— TRE. 
5 N Rn 
FFC = 33 
pe. N s ö 
P ; R 8 * N 
F ” ** " WW» 


444. 


he would have been legally the next of Blood: 


Partition of Lands. 6T 


by Difcent, becauſe the eldeſt Son by his Entry 


was not actually ſeiſed of the tee-ſimple, being 
expectant, but only of the Eſtate- tail. 1 Juſt. 14, 15. 
Dyer 98. Cro. Eliz. 412. Er To OY 

If a Man purchaſe Lands in Fee-ſimple, and 


dies without Iſſue, the Land ſhall deſcend to his 


next Couſin collateral of the whole Blood, how 


far ſo ever he be from him in Degree, for he is 


Heir to him; but this is intended where ſuch Per- 


ſon hath neither Brother nor Siſter, and here is 


implied a Diviſion of Heirs, viz. Lineal, who ſhall 


| ever firſt inherit, and collateral : Lineal Diſcent is 


conveyed downwards in a right Line, from the 
Grandfather to the Father, the Father to the Son, 
Cc. And collateral Diſcent ſpringeth out of the 
Side of the whole Blood, as another Branch there- 
of, ſuch as rhe Grandfather's Brother, Father's 
Brother, and ſo downward. The Right Line ſhall 
always be preferred to the crois or tranſverſal 
one; and the next Coulin collateral, doth give a 


certain Direction to the next Coulin to the Son, 


and therefore the Father's Brother's Children or 
Offspring ſhall in ch Caſe inherit before the 
Grandfather's, Cc. Lit. Set. 2. 1 Inſt. 10. Ploud. 


But upon the Word next, this Caſe is put: A 
Man hath Iſſue two Sons J. and B. and then dieth, 
B. has alſo two Sons C. and D. and dies, C. his 
eldeſt Son hath Iſſue and dieth: 4. purchaſes 
Lands in Fee-ſimple, and dies without any Iſſue, 
D. is his next Couſin, and yet ſhall not inherit the 


Land by Diſcent, but the Iſſue of C. who is ac- 


counted in Law next of Blood: For there is a next 
of Kin by Right of Repreſentation, and Right of 


Propinquity or Nearneſs of Blood; and the Iſſue of 


C. repreſents the Perſon of C. and if C. had lived 


And | 
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And whenever the Father, if he had liv'd, ſhould 
have inherited, his lineal Heir by Right of Repre- 


ſentation ſhall inherit, tho' another be nearer of 
the Blood. Yet if a Man hath two Sons, and the 


eldeſt Son hath Iſſue a Son and dies, if a Remain- 
der is limited to the next of his Blood, the 
younger Son ſhall take it by Purchaſe, altho' the 
_ other is 


his Heir by Diſcent. 3 Rep. 40. 
Hob. 33. 


If where there is Father and Fon, the Fa- 


ther hath a Brother, that is Uncle to the Son, 


and the Son doth purchaſe Land in Fee- imple, 


and die without Iſſue, in the Life time of his Fa- 
ther, the Uncle ſhall have the Land as Heir to the 


Son, and not the Father, yet the Father is nearer 


of Blood; becauſe it is a Maxim in Law, that In- 
heritances may lineally deſcend, but not aſcend : 


Though if in this Caſe, on the Son's dying without 


Iſſue, his Uncle enter into the Land as Heir ro the 
Son, (as by Law he ought) and after the Uncle dieth 


without Iſſue, the Father being living, there the 
Father ſhall have the I and as Heir to the Uncle, 
and not as Heir to the Son; for that he comes to 
the Land by collateral Diſcent, not by lineal Aſcent. 
Litt. Sect. 3. 
In caſe the Uncle doth not enter into the Land, 

then the Father cannot inherit, for there is impli- 
citly another Law Maxim, that a Man who claims 


as Heir in tee-fimple to any one by Diſcent, mult 


make himſelf Heir to him that was laſt ſeiſed of the 
actual Frechold and Inheritance; fo that if the 
Uncle did not enter, he had but a Freehold in 


Law, and no actual Freehold, but the laſt that was 
actually ſeiſed was the Son, to whom the Father 


cannot make himſelf Heir, to take by Diſcent froin 
him. And it is here to be obſerved, that tbo' the 


Uncle is Heir, 5 is not ablolutely fo; for if after 
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partition of Lands; sz 
the Deſcent to him, the Father hath Iſſue a Son or 
a Daughter, that Iſſue ſhall enter upon the Uncle: 


It is the ſame, if a Man having Iſſue a Son and a 
Daughter, the Son purchaſeth Land in Fee and 


dieth without Iſſue, the Daughter ſhall inherit the 
Lands; but if the Father hath afterward Iſſue a 


Son, this Son ſhall enter into the Land as Heir to 


his Brother, and if he hath Iſſue another Daughter 
but no Son, ſhe will be Coparcener with her Siſter. 
Notwithſtanding the Diſcent of the Reverſion of 
Lands from a Son to his Son, on that Son's dying 


without Iſſue, the Daughters ſhall inherit. 1 Jul. 
11. 1 And Ä | 


| Where the Son purchaſes: Lands in Fee-fimple, 
and dies without Iſſue, the Land ſhall deſcend to 
thoſe of the Blood on the Father's Side as Heirs to 
him, before any of the Blood on the Mother's 
Side: But if he hath no Heir on the Part of his 
Father, then the Land ſhall deſcend to the Heirs 


on the Part of his Mother. Though if a Man 


marries an Inheritrix of Lands in Fee-ſimple, who 


- hath Iſſue a Son, and dies, and the Son enters in- 
to the Lands, as Son and Heir to his Mother, and 


after dies without any Iflue; in ſuch Caſe the | 
Heirs of the Part of his Mother ought to inherit, 
and not the Heirs of the Part of the Father: And 


if he hath no Heir on the Part of the Mother, the 
Lord of whom the Land is held, ſhall have it by 
Eſcheat: In like Manner it is, if Land deſcends to 


the Son, of the Part of the Father, and he enter- 


eth, and afterwards dieth without Iſſue, this Land 


ſhall deſcend to the Heirs on the Part of the Father, 


not to the Heirs on the Part of the Mother; and 


if there be no ſuch Heir on the Part of the Father, 


the Land ſhall eſcheat: And here appears a Diver- 


ſity, where the Son purchaſeth Lands or Tene- 


ments in Fee-fimple, and where he comes to them 
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of ſuch firſt Purchaſer. 


64 Pk Difcents, and 


by Diſcent either on the Part of his Mother or ba- 


ther. Litt. Set. 4. 
It is here to be underſtood, that hs Father hath 


two immediate Bloods in him, viz. the Blood of his 
Father, and the Blood of his Mother, both which 
Bloods are of the Part of the Father, and they muſt 
be both ſpent before the Heir of the Blood of the 


Part of the Mother ſhall inherit: The Mother hath 


allo two immediate Bloods in her, that is, the 
Blood of her Father, and of her Mother; ſo that 


on a Man's Marrying, and having a San by his 


Wife, ſuch Son has ſour immediate Bloods in him, 
two of the Part of his Father, (vix.) of the Fami- 
lies of his Father and Mother, and two on the Side 


of the Mother, 1. e. of the Families of her Father 


and Mother; and fo in both Caſes ad infinitum. 
1 Inſt. 12. Plowd. 445. 3 Rep. 41. 


If a Father having purchaſed an Eſtate, the 
ſame deſcends to a Son, who enters and dies with- 
out Heirs ; 
the Father or Mother of the Father, and not to the 
Heirs of the Muther of the Son, Cc. for they are 
not of the Blood of the firſt Purchaſer : And none 


the Land ſhall deſcend to the Heirs of 


can inherit any Lands as Heir, but only the Blood 


Purchaſe, and there is no Heir on the Father's 
Side, the Land goes to the Heirs on the Mother's 
Side ; becauſe they are of the Blood of the Son of 
the firſt Purchaſer, and he had the Blood of boch 
Father and Mother. Noy's Max. 23. 

There is a Maxim in Law, that whenever Lands 
e from the Part of the Father, the Heirs of 
the Part of the Mother ſhall never inhetit; and 
likewiſe where Lands do deſcend from the Part of 


the Mother, the Heirs of the bart of the Father 
Though the Lord Coke ſays, 


ſhall never inherit. 


if 2 Man gives Lands to one, to hold to him and 
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Partition of Lands. 65 


his Heirs on the Part of his Mother, yet the Heirs 


of the Part of his Father ſhall inherit; for no Man 


can inſtitute ſuch a new Kind of Inheritance. And 


if a Perſon be ſeiſed of Lands as Heir of the Pare 


of the Mother, and makes a Feoffment in Fee, 


and taketh back an Eſtate to him and his Heirs ; 
this is a new Purchaſe, and if he die without Iſſue, 


the Heirs of the Part of the Father ſhall firſt inhe- 
rit: Alſo if a Man fo ſeiſed, maketh a Feoffment 
in Fee upon Condition, and dies, the Heir of the 


Father's Part, which is the Heir at Common Law, 
ſhall enter for the Condition broken; but the 
Heir on the Mother's Part ſhall enter upon him and 


enjoy the Land. A Perſon being ſeiſed as Heir on 
the Part of his Mother, makes a Feoffment, to the 


Uſe of him and his Heirs ; here the Uſe being no- 
thing but a Truſt and Confidence, ſhall enſue the 
Nature of the Land, and deſcend to the Heir on 
the Part of the Mother. 1 Inſt. 12, 13. 1 Rep. 
100. Dyer 139. Where a Fine levied by the 
Heir, and Render back again, with Remainder to 
his right Heirs, alters the Diſcent to Heirs on Part 


of the Father, as a Feoftment and Re- ſeoffment at 
Common Law. See 1 Show. 92, 93. 


A Son purchaſed Land in Fee, and died without 


Iſſue, having no Brethren; it was a Queſtion, 
whether- the Brother of his Grandmother on the 


Part of his Father, or the Brother of his Mother, 


ſhould have the Lands by Diſcent? And it was 
held, that the Brother of the Grandmother ſhould 
inherit as Heir to him; for tho' he is not of the 
Name, he is of the moſt ancient and worthy Blood 


by the Male Side of his Father. If there be three 
Brethren, and the middle Brother purchaſeth Lands 


in Fee-ſimple, and dieth without any Iſſue; the 
elder Brother ſhall have the Land by Diſcent, and 


not the Younger, Cc. And ſo it is, in caſe the 


Eo” youngeſt 


6 Ok Dikcents, and 
. 


Brethren, the eldeſt is the moſt worthy of Blood, 


to inherit to them as well as to the Father. Dyer 


314. Plowd. 442. Litt. Seck. 5. 

But there is a Difference in Diſcents from Fa- 
ther and Motber to their Children, and Diſcents 
between Brothers and Siſters; ſor it ſufficeth that 
a Son or Daughter be of the Blood of either Fa- 
ther or Mother, viz. which of them have the In- 


hericance, to inherit them; but the Brothers and 
Siſters muſt of Neceſſity be of the ſame Father and 


Mother, or elſe they cannot inherit one another. 
Noy 168. 

10 Caſes of Diſcent between 1 the Law 
takes no Notice of the Diſability of their Father, 
but only of the immediate Relation of Brothers as 
Brothers, and not in reſpe& to the Father; (tho' 
he is the Foundation of their Conſanguinity) ſo 
that the Father's Diſability doth not hinder a Di- 


ſcent between them; for 'tis not the natural Blood, 


but the Civil Qualification of ic by the Law of the 
Land, which makes them inheritable one to the 
other. Therefore where a Man had Iſſue a Son 


and a Daughter, and was attainted of Treaſon, and 


died; the Son purchaſed Lands, and died without 


Iſſue; it was here adjudg'd that notwithſtanding 


the Atrainder of the Father, the Daughter fhall 
take by Diſcent from her Brother; becauſe the 
Diſcent between them was immediate, and the 


Law doth not regard the Diſability of the Father. 


4 Leon. 5. 1 Nelſ. Abr. 645. | 

This Law <xtendeth not to Aunts and Ne— 
phews, tho it doth to Brothers and Siſters: In 
| Courtney's Cale, Henry Courtney the Father had 


Iſſue Edward, and was attainted and died; Ed- 
ward 


* purchaſe Lands, and dies without Iſſue, 
and ſhall deſcend to the eldeſt Brother, and 
not the Middle; becauſe as to Diſcents between 
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Partition ok Lands. 67 
ward having purchaſed Lands, died without Iſſue; 
adjudg'd, that neither of the Siſters of Hen the 
Father, or their Children, ſhould inherit to theſe 


Laods purchaſed by Edward their Nephew, and 


yet neither he nor his Aunts were attainted; but 
becauſe Henry, through whom the Aunts muſt de- 


rive their Pedigree and Conſanguinity, was attaint- 


ed, ſor that Reaſon the Deſcent to them was ob- 


ſtructed. Cro. Car. 241. : | 
An Attainder of a Father of Treaſon or Felony, 


corrupts the lineal Blood only, to make them inca- 


able to inherit Lands, and not the collateral Blood 
between the Brethren, which was velled in them 


before. And if a Man ſeiſed of Lands, hath Iſſue 


two Sons, and the eldeit is. attainted in the Life- 


time of his Father, and after the Father dies ſeiſed; 


the youngelt Son ſhall inherit the Lands by Diſcent 


as Heir unto his Father, if the eldeſt Son leaves 


no Iſſue alive: 'Tis otherwiſe if he hath Iſſue, 
which ſhould have inherited, but for the Attain- 


der; for then the Land eſcheats. 1 Juſt. 8. Dyer 


48. 2 Hawk, P. C. 457. _ 5 

According to Lord Hale, the lineal Diſcent from 
Father to Son is immediate; and from Grandſather 
to Grandſon, the Father dying in the Life of the 


Grandfather, that he calls mediate, becauſe the 
Father is the Medium through or by whom the 


Son derives his Title to the Grandfather : Tho' i 
this mediate Diſcent, to ſome Purpoſes is imme- 


diate; for the Father ſo dying in the Grandfa- 


ther's Life-time, the Son ſucceeds- in Point of the 


Laws of Diſcent immediately to the Grandfather. 
The Diſcent between Brothers is immediate; the 
Brother by the ſecond Venter hath the immediate 


Blood of the Father, which the Uncle the Father's 
Brother hath not, but only as they meet in the 


Grandfather: And the Brother of the un, 
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is nearer in Blood than the Uncle, and therefore 
ſhall be preferr'd in an Adminiſtration; and yet 
the Uncle is in by Diſcent before ſuch Brother, 
becauſe that is a mediate Diſcent; but a Diſcent 
to the Brother muſt be immediate, if at all, ſo 
that the Half-blood impedes it. 1 Venir. 415, 
8 In lineal Diſcents, if the Father is attainted, 
the Blood of the Grandfather is not corrupted; 
but the Father's Corruption of Blood, obſtructs the 
Tranſmiſſion of the hereditary Diſcent between the 
Grandfather and Grandſon: If a Father be attaint 
or an Alien, and hath Iſſue a Son a Denizen, 
and dies in the Life of the Grandfather, after 
which the Grandfather dies ſeiſed; the Son ſhall 
not take, but the Land ſhall eſcheat. In collateral 
Diſcent, A. and B. are Brothers, A. is attainted, 
and hath Iſſue and dies, and B purchaſes Lands, 
and dies without Iſſue, here the Iſſue of 4. ſhall 
not inherit; for A. who was the medius Anceſtor, 
was diſabled: Ard for the ſame Reaſon, if A.'s 
Iſſue purchaſeth and dies without any Iſſue, B. his 
Uncle ſhall not inherit bim. If an eldeſt Son be 
an Alien, the law will take no Notice of him; 
and as he may not take by Diſcent, ſo he ſhall not 
hinder the Diſcent to his younger Brother. Ibid. 
416, 417, 418. „„ | 
By our Laws, where there is no Impediment, in 
the Right Line of Diſcents, Children inherit their 
Anceſtors without Limitation; but the Anceſtors 
may not take from their Children: In the colla- 


A 


—— 


* By Stat 11 © 12 W. 3. c. 6. All natural - born Sub- 
jeas may inherit as Heirs, and make their Pedigree by 
Diſcent from any Anceſtors, lineal or collateral, tho 
the Father or Mother, or other Anceſtor of ſuch Per- 
ſons, thro' whom they claim, be Aliens born. 
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Partition of Lands, 69 
teral Line, the Uncle inherits the Nephew, and 
the Nephew the Uncle. And Lands and Tene- 
ments in Fee-ſimple generally deſcend, firſt to the 
eldeſt Son as Heir, and to his Children or Iſſue ; 
the Sons firſt, in order of Birth, and for Want of 
Sons, to his Daughrers equally as Parceners ; if the 
eldeſt Son hath no Children, then to his next elder 
Brother of the whole Blood, and his Iſſue, in the 
ſame Manner; and for Want of a Brother, to his 

Siſter or Siſters of the whole Blood, and to their 
Iſſues; if there be no Brother or Siſter, to the 


| Uncle and his Ifſue; and for Want of an Uncle, to 


an Aunt or Aunts, and their Iſſue; and if there be 
none ſuch, then to Coulins, in the neareſt Degree 
of Conſanguinity. Alſo in caſe of Lands purchaſed 
by Brethren ; afrer Uncles and Aunts, the Land 
ſhall deſcend to the Father, and the Half-blood, 
and their Iſſue; (who come in after the Father, 
being of the whole Blood to him, tho' not to 


one another) and ſor Want of Uncle, Aunt, Fa- 


ther, and Half blood, to the next of Kin in the 
collateral Line. Bacon's Elem. Vaugh. 244. Wood's 
Inſt. 218. | 5 „ 
In Diſcents of Lands of the Crown, and of 
Dignities, Half- blood is not any Impediment, and 
there is no Coparcenerſhip in them, but the eldeſt 
Daughter takes the Whole: In Eſtates- tail, the 
Iſſue are in by Diſcent per formam Doni, and al- 
ways of the whole Blood to the Donee; and Di- 
{cent by Statute, of Fee-tail Eſtates, is as directed 
by the Manner of the Settlement or Limitation, 
purſuant to the Stature Weſim, 2. 13 Ed. 1. 1 Inſt. 
15. 27. 3 Rep.41. | 
There is a Diſcent of Fee-ſimple Eſtates by Cu- 
ſtom, ſometimes to all the Sons, or to all the Bro- 
thers, where one Brother dieth without Iſſue, as 
in Gavelkind ; and here the Lands are divided be- 
. "3 teen 


70 Ot Difcents, and | b 
tween the Heirs Male, who ſhall inherit as Fi- 1 
ſters do at Common Law : And ſometimes to the 
youngeſt Son, as in Borough Engliſh; alſo ſome- 3 
times to the eldeſt Daughter, or the youngeſt, GCC. 

according to the Cuſtoms of Places: And theſe 
Cuſtoms go with the Land, and guide the particu- 
Jar Diſcent, altho' there be a Deviſe or Feoffment 
to the contrary, Oc. 1 Inſt. 110, 140, 111 2 Lev. | 
138. Dyer 179. = 

In all Cafes of Diſcent, the Heir is to make an 
Entry on the Lands deſcended: And if 2 younger 
Son enters on Lands in Fee, where the eldeſt don 
dies having Iſſue; tho* many Diſcents are caſt in | 
his Line, yet the Heirs of the eldeſt Son may make 
an Entry upon the Land : But if the youngeſt San] 
convey away the Lands in Fee, and the Feoffee | 
dies ſciſed, they may not enter; nor where ſuch 

| youngeſt Son diſſeiſes the eldeſt, and dies ſeifed. 
And | if a Baſtard being the eideſt Son by the (ame Mx 
Woman, enters on Lands, and enjoys it during his 
Life ; his Entry and dying ſeiſed, makes a Title by 
Diſcent to his Children or fue, againſt the lawful x 
Children; and this Diſcent barreth the Right, # 
whereas other Difcents take away the Entry only 
of him that hath Right, and leaveth him to his 
Writ or Action, Lit. Sect 396, 397. 1 luſt, 242, 
-- 

If one in FP DRE die ſeiſcd of Land: in which 
another has Right to enter, and it deſcends to his 
Heir; ſuch Diſcent ſhall take away the othei's 
Right of Eatry into the Lands, and pur him to an 
Action for Recovery thereof; but as to a Diſſeiſor 
ir is where he had peaceable Polleſſion five Years, 
by Statute: And ſuch a Diſcent ſhall not toll or 
take away the Er. itry of an Infant, or Feme covert, 

where the Wrong was done during the Coverture, 

. Halten being created * Lau, and the moſt 
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Partition of Lands. 71 
ancient Title, an Heir is in by that, before a 
Grant or Deviſe, &c. And when the Heir takes 
that which the Anceſtor would have taken if li- 
ving, he ſhall take it by Diſcent, and not by Pur- 
chaſe : But uſually where an Eſtate is deviſed to an 

| Heir at Law, attended with a Charge, as to pay 
"* Money, Debts, Cc. in ſuch Caſe he takes by Pur- 
cWcqcWChaſe, not by Diſcent. And there is this Diffe- 
rence between Purchaſe and Diſcent of Lands; if a 
Perſon takes by Purchaſe, a Fine, &c. may be no 
Bar, nor ſhall the Lands be common Aﬀets. 1 Inſt. 
3237. Star. 32 H. 8. c. 33. Dyer 54. 126. Style 148. 
1 2 Danv. Abr. 5 57. 3 Nelſ. Abr. 30. 1 Danv. 5 77. 
A Man having two Daughters, one of them had 
1 a Son, and died; the Father deviſed his Lands to 
9 the Son and his Heirs for ever: It was here a 
Queſtion, whether the Son ſhould take all by the 
1 Deviſe, or the one Moiety by Diſcent, and one 
Moiety by the Deviſe? For then as to that Moiety 
he takes by Diſcent, his Aunt will be Coparcener 
with him. And it was reſolved by the Court, 
that the Son ſhould take all by the Deviſe; 
and could not have a Moiety by the Di- 
ſcent as Heir, and a Moiety by Deviſe, for there 
can be no ſuch Diſcent of a Moiety to one Copar- 
cener as Heir; you cannot plead a Diſcent to one 
Daughter and Coheir, but it muſt be to all the 
Daughters: The Court agreed the Rule, that 


When a Deviſe to an Heir gives the ſame Eſtate 
FF which would deſcend, the Deviſe is unneceſſary, 
9 and nothing operates by it, therefore it is void; 


but here is not a Deviſe to an Heir, for both the 
I Coparceners make the Heir, and the one is not 
4 Heir without the other ; ſo that the Grandſon muſt 
take by Deviſe in this Caſe, becauſe nothing can 
deſcend to him as one Coheir. 1 Salk. 242. 
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7 Of Diſcents, and 


A. for Partitions of Fee-ſimple Lands, 
&c. among the Daughters or Copar- 
Centers, 1 


N 


HE Parceners by our Common Law, are 
where any Man or Woman ſeiſed of Lands 
or Tenements in Fee-ſimple, or. Fee-tail, hath no 
Iſſue but Daughters, and dieth, and the Tene- 
ments deſcend to ſuch Daughters, who enter into 
the Lands deſcended to them, then they are called 
Parceners, and make but one Heir to their An- | 
ceſtor: And they are termed Parceners, becauſe 
by the Writ de partitione facienda, the Law will 
_ oblige them to make Partition; tho' they may do 
it by Conſent, &c. 1 Inſt. 164 
Bratton ſays, that Coparceners, otherwiſe called 
Parceners, are ſuch as have equal Portion in the 
Inheritance of an Anceſtor; and by Law are the 
Iſſue Female, which in Default of Heirs Male, 
come in Equality to their Anceſtor's Lands. And 
if a Man ſeiſed of Lands in Fee- ſimple, or in Tail, 
dieth without Iſſue of his Body begotten, and-it 
deſcends to his Siſters, they are Parceners; and in 
like Manner where he hath no Siſters, but the 
Lands deſcend to his Aunts, or other Females of 
Kin in equal Degree, they are alſo Parceners: But 
where a Man hath but one Daughter, ſhe ſhall not 
be called Parcener, but Daughter and Heir, @c. 
Bratt. lib. 2. c. 30. Litt. Set. 242. | 
None are Parceners by the Common Law, but 
either Females; or the Heirs of Females, which 
come to Lands or Tenements by Diſcent: If a 
Man have Iſſue two Daughters, and the eldeſt hath 
divers Sons and Daughters, and the youngeſt di- 
vers Daughters; the eldeſt Son of the eldeſt 
| Daughter 
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Partition of Lands. 73 


| Daughter ſhall not only inherit, but all the Daugh- 
ters of the youngeſt ſhall! inherit alſo, and ſuch 


eldeſt Son is Coparcener with the Daughters of 


the youngeſt Siſter, and ſhall have one Moiety of 


the Lands, viz. his Mother's Part; ſo that Men, 
deſcending of Daughters, may be Parceners as well 
as Women, and ſhall jointly plead and be implead- 


ed, Cc. 


And Partition may be made between Parceners 
in four ſeveral] Manners: One is when they agree 


themſclves to make Partition ; as if there are two - 


Parceners, to divide the Tenements between them 


into two Parts, each Part by it ſelf in Severalty, 


and of equal Value; and if there be three Parce- 
ners, to divide che Tenements in three Parts, Cc. 


The ſecond Sort of Partition is, to chuſe by Agree- 


ment certain of their Friends, to make the I} arti- 
tion of the Lands or Tenements in Form aforeſaid ; 
and in theſe Caſes after ſuch Partition, the eldeſt 
Daughter ſhall chuſe firſt one of the Parts ſo di- 
vided, which ſhe will have for her Part; then the 
ſecond Daughter next aſter her another Part ; and 


then the third Daughter another Part, then tbe 


Fourth another, c. if there are ſo many Siſters ; 
unleſs it be otherwiſe agreed, that one ſhall have 


| ſuch Tenements, and another ſuch Tenements, Fc. 


without any primer Election. The third Partition 
is by drawing Lots, where after the Lands are di- 
vided, every Part of the Land is written by it ſelf 


in a little Scroll, and being cover'd or wrapt up in 
Wax, the Balls of Wax are put in a Hat, to be 
kept in the Hands of an indifferent Man; and 
then the eldeſt Daughter ſhall draw out one Ball, 


the ſecond Daughter another, and the Third an- 


other Ball, Sc. and each of them ſhall ſtand to 
their Chance and Allotment. The fourth Partition 


is, in caſe there be four Parceners, and they will 


not 


2 


74 Pk Difcents, and 


not agree to Partition to be made between them, 
then one may have a Writ of Partitione facienda 
againſt the other Three; or Two of them may 


have it againſt the other Two, or Three againſt. 
Litt. Sebi. 243, 


"wy Fourth, at their Election. 


44. Cc. 


Wen judgment is given upon this Writ, it is 
that Partition ſhall be made between the Parties, 


and that the Sheriff in his proper Perſon ſhall go 
to the Lands and Tenements, and by the Oath of 
twelve lawful Men ſhall make Partition; and that 
one Part of the Lands and Tenements ſhall be aſ- 
ſigned to the Plaintift, or to one of the Plaintiffs 
being a Parcener, and another Part to another Par- 
cener, @c. not making any Mention in the Judg- 
ment of the eldeſt Siſter, more than of the Young- 
eſt: And the Partition ſo made by the Sheriff and 
Jurors, ſhall be return'd into the Court to the Ju- 


ſtices, under the Seal of the Sheriff, and the Seals 


of the ſaid twelve Jurors, by whom the ſame was 
made. Ibid. 248. 1 Inſt. 167. 

In a Writ of Partition, there are two Judgments; 
the firſt is, 
Judgment Ned Partitio ſtabilis maneat, &c. and 
this "aſt is the principal Judgment: And Partition 
being made by Force of the King's Writ, and 
Judgment thereof given, it ſhall be binding to all 
Parties, becauſe ir is made by the Sherift, by the 
Oath of twelve Men, by Authority of Law ; and 
the final Judgment is, that the Partition ſhall re- 
main firm and fable for ever. Dyer 67. 

A Tenant by the Curteſy ſhall have a Writ of 
Partition, againſt Parceneis with his Wife, upon 
the Statute of 32 H. 8. By which Statute, Join- 
tenants, and Tenants in Common, that have In- 
heritance, or Freehold, in any Manors, Lands, 
Tenements or Hereditaments, ſhall be compellable 
1 to 


Quod Partitio fiat, and the other 


Nie | 
1 


Partition of Lands. 75 
to ak Partition, by the Writ De partitione fa- 


cienda; but ſuch Partition ſhall not be prejudicial 
to any but the Parties thereto, their Executors and 


Aſſigns. A Writ of Partition being brought by 
Tenant in Fee-ſimple of one Moiety, againſt Te- 


pant for Life of the other Moiety, on this Statute; 
though it has been reſolv'd, if Partition be made 
between one that hath an Eſtate of Inheritance, 
and another who hath a particular Eſtate for Life, 


that the Writ ought to be framed upon the Sta- 


tute, and to be made ſpecial, ſetting forth the parti- 


cular Eſtate ; yet it was held to be good where the 


Writ was general. _ Goldsb, — 2 Luru. 1015. 
22 1 can 30 


And by the ee 8 &- 9 N 3. % 


Procels return'd upon 2 Writ of Partition, and Af- 
fidavit of Notice given of the Writ to the Tenant 
to the Action, and a Copy thereof leſt with the 
Occupier or Tenant in Poſſeſſion of the Lands, &c. 


at leaſt forty Days before the Return of the ſaid 


Proceſs, &c. if there be no Appearance entered in 
fifteen Davs after the Return; the Demandant ha- 
ving enter'd his Declaration, the Court may pro- 
ceed to examine his Right and Part, and for ſo 
much give Judgment by Default, and award a Writ 
to make Partition, whereby the Demandant's Pare 
or Purpart will be ſet out ſeverally ; which Writ 
being executed, aſter eight Days Notice to the Oc- 
cupier, and return'd, and thereupon final Judgment 
entered, the ſame ſhall conclude all Perſons, &c. 
But the Court where ſuch Judgment is enter'd, may 
ſuſpend or ſet aſide the Judgment, if any Party 
concerned move the Court in a Year, and ſhew 
ood Matter in Bar. 

Alſo by this Act, if the High Sheriff, by 3 
of Diſtance, &c. cannot be preſent at the Execu- 
tion of any Judgment in Partition, then the Under- 
„ | - Sheriff, 
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Sheriff, in the Preſence of two Juſtices of Peace of 
the County, ſhall proceed to the Execution of the 


Writ, by Inquiſition in due Form of Law, and the 


High Sherift is to make the Return, &c. And when 


the Partition is made, the Perſons who were Te- 
nants of the Lands, or any Part thereof, before di- 
vided, ſhall continue Tenants of the Land they 
held, to the reſpective Owners, under ſuch Con- 
ditions and Rents as before: And no Plea in A- 
batement ſhall be admitted or received in any Suit 
for Partition; nor ſhall the ſame abate by the 
Death of any Tenant, c. Stat. 8 & 9 W.3. © 

All Partitions ought to be according to the Qua- 


lity and true Value of the Lands, and be equal: 


But if Partition be made by Parceners of full Age, 


and unmarried, and of ſound Memory, it binds 


them for ever, altho' the Value be unequal, if it 
de of Lands in Fee-ſimple; and in Caſe it is of 
Lands intailed, it ſhall bind the Parties themſelves 
ſor their Lives, but not their Iſſues, unleſs it is 
equal; for if it is unequal, the Iſſue of her that 
hath the leſſer Part, may after her Deceaſe diſ- 
agree, and enter and occupy in common with the 
Aunt. Likewiſe if any Parcener be Covert, the 
Partition ſhall bind the Husband, but not the Wiſe 
or her Heirs; and if any be within Age, it ſhall not 


bind the Infant, but ſhe may at her full Age diſ- 


agree, C c. 1 Inſt. 166, 170. 2 Lill. Abr. 283. 
It hath been adjudg'd, that notwithſtanding a 


Partition is unequal, if it is by Writ, it cannot be 
avoided ; but if it be by Deed, it may be avoided _ 


by Entry : If the Eſtate of a Parcener be in Part 
evicted, that ſhall defeat or avoid the Partition in 
the Whole; Partition implying a Warranty and 
Condition in Law, to enter upon the Whole on 


Eviction, like to Exchange of Lands. And where 


after Partition made, one of the Parts is recovered 
5 from 
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Partition of Lands, 77 

from a Parcener by lawful Title, ſhe may compel 
the others to make a new Partition between them. 
I Inſt. 173. 1 Rep. 87. Cro. Elix. go2. 

Parceners cannot regularly make Partition of an 
Inheritance, ſo as for one to have the Land for one 
Time, and another for another Time to make it 
a Chatrel, @c. for each ought to have her Part 

'* abſolutely. But if the Partition be, that one ſhall 
| occupy the Lands from Eaſter until the firſt of 
| Auguſt only in Severalty by herſelf, and that the 
other ſhall have and occupy the Land from the firſt 
of Auguſt till the Feaſt of Eaſter yearly to them 
and their Heirs, it is a good Partition: And where 
two Parceners have two Manors by Diſcent, it 
may be that the one ſhall have one of the Manors 
for one Year, and the other the other Manor for 
this Year, and ſo alternis vicibus, to them and 
| their Heirs; alſo where there is an Advowſon of 
2 Church deſcended to the Coparceners, they may 
| preſent by Turns; and if there be a Common, &c. 
which may not be divided, one may have it for 
one Year, and another for another Year, &c. 1 Inſt. 
167. 10 Rep. 87. = SS 
Where two Meſſuages deſcend to two Parceners, 
one worth 40 . a Year, and the other but 203. 
the Partition may be made, that the one Parcener 
1 ſhall have one Meſſuage, and the other Parcener 
the other; and ſhe who hath that of 40 f. per 
Annum, and her Heirs, ſhall pay a Rent yearly of 
10 5. iſſuing out of the ſame Meſſuage to the other 
Parcener, and her Heirs for ever, to make up the 
Equality in Value. If there be a Piſcary, or un- 
certain Profits iſſuing out of Lands, &c. the eldeſt 
Parcener may have them; and the others have 
Contribution from her out of ſome other Inheri- 
tance left by the Anceſtor: But a Partition may 
not be of Franchiſes, as Goods of Felons, Waits, 
3 Eſtrays, 


78 Ok Difcents, &c. 
Eſtrays, Cc. which are intirely caſual. Lite. Seb, 
251. 5 Rep. 3. Dyer 153. 
In Judgment of Law parceners between them- 
ſelves have ſeveral Freeholds, to many Purpoſes ; 
for one of them may in ſeoff the other of her Part; 
and the Parcenary in Fee-{imple is not ſevered by 
the Death of any of them, but if one dies, her 
Part ſhall deſcend to ber Iſſue, &c. Though if 
one Parcener make a Feoffment in Fee of her Part, 
to a Stranger, this is a Severance of the Coparce- 
' nary: And if there be two Parceners, and each of 
them taketh Husband, and have Iſſue, and the 
Wives die ; in this Caſe there is ſaid to be a Parti- | 
tion in Law. 1 Inſt. 164, 165, 167. 
Partition of Lands held in Tail, by the Death of 
one Siſter without Iſſue is made void, and the 
other Siſter as Heir in Tail will be intitled to the 
whole Land; and may have Writ of Formedon 
where the other Parcener hath aliened, & c. And 
a Writ Nuper obiit lies for one Parcener deforced 
by another, &c. New Nat. Br. 476. F. N. B. 
197- _- 3 Salk. 208, 


Ok 


3 


Ot Eſkates⸗tail, &. 79 


Ok Eſtates⸗tail by Statute, and 
what particularly relates to them. 


N Eſtate- tail, is an Eſtate of Inheritance, li- 
mited to a Man and the Heirs of his Body 
begotten, or to be begotten: And he that giveth 
the Lands in Tail, is called the Donor, and he to 


whom the Gift is made, the Donee. | 

By the Statute of Him. 2. 13 Ed. 1. acl 
tail were introduced; the Inheritance of Lands 
being divided, and a particular Eſtate created by 
that Statute in the Donee, which is what we call 


Eſtate- tail, that is, an Eſtate cut and divided from 


the Fee-ſimple; which Eſtate is to return to the 
Donor or his Heirs, after the Determination of the 


Tail: And the Statute de Douis creates no Intail, 
but of ſuch an Eſtate as was a Fee-ſimple at the 
Common Law, and deſcendible as a Fee · ſimple. 


1 Co. Inſt. 19. 3 Nelſ. Abr. 266. 
If Lands were given to a Man and the Heirs of 


his Body, before the ſaid Statute of Veſtm. 2. it 


was interpreted a Fee-ſimple preſently by the Gift, 


upon Condition that he had Iſſue; and in that 
Caſe, the Condition was ſuppoſed to' be perform'd 


for three Purpoſes, wiz. to alien and diſinherit the 


Iſſue, and by the Alienation to bar the Donor or 
his Heirs of all Poſſibility of the Reverſion; to 
forfeit the Eſtate for Treaſon or Felony ; and to 


charge it with Rent, Cc. But by this Statute, 
the Will and Intention of the Donor is to be ob- 
ſerved; as that the Tenant in Tail ſhall not alien 


after Iſſue had or before, or forfeit or charge the 
Lands longer than for his own Life; and the Eſtate 
_ ſhall 


WW: . 2 3 * 


80 Of Eftates-tatl, and 


ſhall remain to the Iſſue of the Donee, or to the 


Donor or his Heirs, where there is no Iſſue: 80 
that whereas the Donee had a Fee ſimple Eſtate 


before, now he hath but an Eſtate- tail, and the 
Donor a Reverſion in Fee expectant on that Eſtate- 


rail. Though ſome Miſchiefs having crepr into the 
Law by intail'd Inheritances, therefore a Way was 
found out ano 12 Edu. 4. to bar this Eſtate tail, 
with Remainders over, by a ſeigned Recovery; 


and ſince by a Fine to bar the Iſſue, @c. 4 H. 7. 


cap. 20. 32 H. 8. Wood's Infl. 122. 


Eſtates-tail of Lands, are either General or Spe- 


cial; the General Tail, is where Lands or Tene- 


ments are given to a Man, and the Heirs of his 
Body begotten : In this Caſe, it is called a gene- 


ral Tail, becauſe whatſoever Woman ſuch Man 
taketh to Wife, (if he hath many Wives and by all 
of them has. Iſſue) every of theſe Iſſues may inherit 


the Lands by Force of the Gift; for that every 
ſuch Iſſue is 4 his Body engendered: And in the 
ſame Manner it is, where Lands or Tenements are 


iven to a Woman, and to the Heirs of her Body; 
altho' ſhe hath divers Husbands, the Iſſue which 


ſhe hath by every Husband may inherit one after 


another, as Heirs of her Body. The Eſtate held 
in ſpecial Tail, is when Lands and Tenements are 
iven to a Man and his Wife, and to the Heirs of 
their two Bodies begotten; in which Caſe, no 
other Perſons ſhajl inherit but the Iſſue that are 
begorten by him on chat particular Wife ; and this 
is call'd Special Tail, by Reaſon if ſuch Wife dies, 


and the Husband marries a ſecond Wife, by whom 
he hath Iſſue, they have no Benefit by it, as they 
have by the general Tail; nor hath the Iſſue of 


the ſecond Husband, if the — Husband die. List. 


Sect. 14. 15. C 16. 


1 | Where 
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Where Lands are given to the Husband and 
Wife, and to the Heirs of their Bodies; or if it be 
to the Husband and his Wife, and the Heirs which 


the Husband ſhall beget on the Body of the Wife, 


in either Caſe both of them have an Eſtate in 
Special Tail; becauſe the Word Heirs, is not li- 


mited to one more than other. If Lands and Te- 


nements are given to a Man and his Wife, and to 
the Heirs of the Body of the Man, the Husband 


| hath an Eſtate in general Tail, and the Wife but 
an Eftate for Life; as the Word Heirs relates ge- 
nerally to the Body of the Husband: And if the 
| Eſtate is made to the Husband and Wife, and to 
the Heirs of the Body of the Wife by the Husband 


begotten ; there the Wife hath an Eſtate in ſpe- 
cial Tail, and the Husband for Term of Life only ; 
becauſe the Word Heirs hath Relation to the Bo- 
dy of the Wife, to be begotten by that Husband. 
If an Eſtate be limited to a Man's Heirs which he 


ſhall beget on his Wife, it creates a ſpecial Tail in 


the Husband; but the Wife hath nothing. Litt. 
26, 28. 1 Inſt. 22, 26. | OY $1 
If a Man hath Iſſue a Son and dieth, and Land 
is given to the Son, and the Heirs of the Body of 
his Father begotten, this is a good Eſtate-tail, and 
yet the Father was dead at the Time of the Gift. 
In caſe Lands are given to a Man and a Woman 
unmarried, and the Heirs of their two Bodies, 
they have an Eſtate-tail in them preſently, for the 


apparent Poſſibility that they may marry: And 


though the Lands be given to a married Man and 
another Man's Wife, and the Heirs of their Bo- 
dies, they will have an Eſtate-tail, in Reſpe& of 


the Poſſibility. But if Lands or Tenements are 


given to two Husbands and their Wives, and the 


Heirs of their Bodies begotten; they ſhall take a 


joint Eſtate for Life, and have ſeveral Inheritan- 
Sgt C ces: 
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ces: So if Lands be given to a Man and two Wo- 
men and the Heirs of their Bodies; for they can- 
not have one Iſſue of their Bodies, and here ſhall. 
not be any Conſtruction of Poſſibilities. 1 Inſt. 26. 


Dyer 326. a 


There are divets other Eſtates-tail within the | | 


Equity of the Statute, tho' not expreſſed therein; 
as if Lands be given to a Man and his Heirs Males 
or Females, of his Body begotten, the Iſſue Male 


or Female only ſhall inherit according to the Limi- 4 


tation: By Virtue of the Statute, here the Daugh- 
ter may be Heir by Diſcent, though there be a 
Son, for the Will of the Donor ſhall be obſerved: 
But in Caſe of a Purchaſe, there cannot be an Heir 
Female, where there is a Son, who is right Heir 


at Law. If a Man hath Iſſue a Son and a Daugh- 


ter, and dieth, and Lands are given to the Daugh- 
ter, and to the Heirs Female of the Body of the 
Father, ſhe taketh but an Eftate for Life, becauſe 
ſhe is not Heir to take by Purchaſe. Litt. Set. 
21, 23. 2 . 471. e 5 


If Lands are given to a Man, and the Heirs [7 


Male of his Body, and he hath Iſſue two Sons, 
and then dies, and the eldeſt Son enters as Heir 
Male, and hath Ifſue a Daughter, and dieth ; his 
Brother ſhall have the Land, and not the Daugh- 
ter, for that the Brother is Heir Male: But other- 


wiſe it is in other Entails. And where Lands are 


fo given to Heirs Males, if the Donee hath Iſſue a 
Daughter, who hath Iſſue a Son, and dieth, and 


after the Donee dies; in this Caſe, the Son of the 


Daughter ſhall not inherit by Force of the Intail, 
becauſe whoever inherits on a Gift in Tail made 


to the Heirs Male, ought to convey his Diſcent 


wholly by ſach Heirs: It is the ſame, when Lands 
are given to a Man and his Wife, and to the Heirs 
Male of their two Bodies begotten, &c. ſo that 


here | 
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here the Donor may enter, the Donee being dead 
without Iſſue Male in the Law: And if Tenant in 
Tail, general or ſpecial, die without Iſſue general- 
ly, the Donor or his Heirs may enter as in their 


Reverſion. Litt. 23 & 24. a 
And fo it is mutatis mutandis, where a Gift in 


Tail is made to a Man, and the Heirs Female of 


his Body, and he hath Iſſue a Son, who hath Iflue 


a Daughter, this Daughter ſhall never inherit, be- 


cauſe ſhe muſt convey by Diſcent from Females. 
If a Man give Lands to one and his Heirs Male of 


bis Body begotten, Remainder to him and the Heirs 


Females on his Body begotten, the Donec hath 


Iſſue a Son, and he hath Iſſue a Daughter, who 


hath Iſſue a Son, this Son is not inheritable to 


either of thcſe Eftates-tail; becauſe, as Littleton . 


faith, the Male muſt make his Conveyance only by 
Males, and the Females by Females: But in this 


Caſe the Land ſhall revert to the Donor. And 


therefore the Lord Coke adviſes it as the ſafeſt 


Way, when a Man will intail his Lands to the 


Heirs Male and Female of his Body, to limit the 
firſt Eſtate to him and the Heirs Male of his Body, 


the Remainder to him and to the Heirs of his 


Body, and then all his Iſſues whatſoever are in- 


hericable. 1 Inſt. 25. II H. 6. 13. 
There is a Difference between the Heirs, and 


his Heirs, in caſe of Lands given to a Son; for if 


it-be to him and his Heirs of the Body of his Fa- 
ther, the Son cannot take as Heir of the Body of his 
Father, becauſe the Grant is to him and his Heirs, 


Cc. and conſequently he hath a Fee-ſimple. It is 
the Word Body, makes the Eſtate-tail, or other 


Words amounting to it: And a Gift to the Heirs 
Male, or Heirs Female, without any Thing fur- 


ther, is a Fee (imple Eſtate; by Reaſon it is not 


limited of what Body : Though in a Deviſe or 
1 Laſt 
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Laſt Will, an Eſtate-tail may be created without 
the Word Body; alſo begotten ſhal] be ſupply'd 


and neceſlarily intended. The Words Han: of 
Heirs of him, have been adjudg'd to be taken for 


Want of Heirs of his Body: And where a Uſe was 
limited to A. B. and to his Heirs Male, lawfully to 
be begotten; theſe laſt Words imply, that it muſt 
be Heirs Male of his Body, becauſe no other Heir 


Male can inherit by Virtue of this Grant, but 


ſuch who is lawfully begotten by the Grantor. 


1 Juſt. 27. 13, 26. Noy's Max. TOI. 3 Lev. 0% 


7 Rep. 41. 


A. deviſed BENNY to B. his 1 and if C. his 
Daughter ſurvived B. and his Heirs, then ſhe 


ſhould have the Land; and it was held, that B. 


had but an Eſtate-tail, tor the Word Heirs ſhall be 


intended Heirs of his Body, for he could not die 
without collateral Heirs while his Siſter was alive: 


But if the Will had ſaid, that if . R. a Stranger : 
ſurvives B. and his Hades, then he ſhould have the 


Land; there B. would have a Fee-limp'e, after 


which there could be no Remainder, A Father 
having two Sons, deviſed his Lands to his young- 


eſt Son, and if he died without Heirs, then to his 


eldeſt Soni and his Heirs; here the youngeſt Son 


had an Eſtate-tail, becauſe of the Deviſe to him ; 


and if he died without Heirs, is the ſame as if the | 


Teſtator had deviſed it in theſe Words, viz. If he 


die without Heirs of his Body ; becauſe otherwiſe 


the Remainder limited to the eldeſt Son had been 
void, as the youngeſt Son cannot die without Heirs, 
ſo long as the eldeſt is living. Cro. Fac. 415, 416- 
1 Roll. Abr. 836. 

A Caſe upon a Trial in Sent was, A Man 


who had three Sons, deviſed his Lands to his ſe- 


cond Son after the Death of his Wife, to hold to 


him and his Heirs for ever; 3 and for Want of ſuch 
; | Heiss, f 
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Heirs, then to the right Heirs of the Father; then 
the Father dicd, and his ſecond Son enter'd, and 
died without Iſſue, living the eldeſt Son: It was 
reſolv'd, that the ſecond Son had only an Eſtate- 
tail, and that the eldeſt Son ſhall take by Diſcent, 
and not by the Father's Will; for his Intent was 


that the Land ſhould deſcend from himſelf, not his 
Son, and the Deviſe over by theſe Words for Want 
of ſuch Heirs, is void in Point of Limitation ; allo 
the Word Heirs here can import nothing more than 
Iſſue, &c. 1 Salk. 233. | 


And where a Feoftment was made to the Uſe of 
the Feoffor for Life, Remainder to his Son and his 
Heirs; and for Want of Iſſue of him, Remainder 
to the right Heirs of the Feoffor: It was now ob- 


jected, that tho' this would have been an Eſtate-tail 
in the Son by a Will, the Authorities which prove 


it to be ſo, do likewiſe prove that it is otherwiſe 
in a Deed. But adjudg'd, that this being but ove 
intire Sentence of Limitation, the Intent whereof is 
very plain; therefore the Son hath but an Eſtate in 


Tail, tho' it be by Deed, for altho' the firſt Words 
of the Sentence, viz. to his Son and his Heirs 


make a Fee-limple, yet the ſubſequent Words in 


the ſame Sentence, 7z. e. and for Want of Iſſue of 


him, make an Efſtate- tail, by qualifying and a- 
bridging the firſt Words. 3 Salk. 337. 5 Mod. 


266. 


Though an expreſs Eſtate for Life be given to the 
Anceſtor, with a Limitation to the Heir or Heirs of 
his Body, or his Iſſue; yet regularly the Anceſtor 
ſhall take an Eſtate tail, according to the Rule in 


Law, that where the Anceſtor takes an Eſtate of 
Freehold, a Limitation to his right Heir, or Heits 
of his Body, are Words of Limitation, and not of 


Purchaſe; but there are ſome Exceptions to this 


general Rule. 1 Rep. 99. A Father deviſed Lands 


G 3. to 


wv 


86 Of Cftatestail, and 
to his Son for Life, and after his Deceaſe, to the 
Hue of his Body, &c. And for Want of ſuch 
Iſſue, Remainder over; as to the Eſtate that the 
Son had, two Judges held, he had only an Eſtate 
for Life, becaule ſuch Eſtate was ex preſly deviſed 
to him: But Hale Ch. Jult. held, . he had an 
Eſtate-tail by Implication; for the Words Ine of 
his Body, and thoſe which follow, viz. for Want 
of ſuch Iſſue, make an Eſtate-tail by Implication ; 
tho' Judgment was given according to the Opinion 
of the other Judges, which was afterwards rever- 
ſed in the Exchequer-Chamber, by the Opinion of 
the Chief -Juſtice. 2 Lev. 58. 1 Ventr. 214, 225. 
3 Sik. 296. | 

Eſtates for Life, and nen may be raiſed 
by Implication in Wills; but it is ſaid, a Fee- ſim- 
ple Eſtate ſhall not ariſe by Implication in a Will, 
tho” there is a perpetual Charge impoſed by the 
Deviſor on the Deviſee, Cc. If a Man deviſes 
Lands to his Heir, after the Death of his Wiſe ; 
this is a good Deviſe to the Wiſe by Implication ; 
for the Heir is not to have it during her Life, and 
if the Wife has it nor, none elſe can, for the Exe- 
cutors cannot intermeddle: Though if a Perſon 
deviſes to a Stranger, after his Wife s Death, this 
gives the Wife no Eſtate by Implication; it is but 
a Demonſtration when the Eſtate of the Stranger 
ſhall commence. Moor 127. Bridgm. 103. 1 Kol. 
Abr. 843. Bro. Deviſ. 52. _ 

A Man deviſed Part of Lands to bis Wiſe for 
| Life, and that the ſame and all the Reſt of his 
Lands ſhould remain to his youngeſt Son, and the 
Heirs of his Body, after the Death of the Wife ; 
now here was no expreſs Deviſe of the Reſt of tbe 
Lands to the Wife, and therefore ſhe ought not to 
have them by Implication, becauſe the eldeſt Son 
and Heir at Law was not excluded, who ſhall have 


om 5 
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them during the Life of the Wife, *till the Deviſe 


in Tail to the youngeſt Son takes Effect, for they 


ſhall deſcend to the Heir in the mean Time: Tho' 
in this Caſe reported by Croke, he ſays it was ad- 


| judged the Wife ſhould have the Whole. Moor 123. 
; Cro. Elix. 15. | 


Where a Perſon was ſeiſed of certain Lands in 
Fee, he made a Feoffment in Fee to his Uſe; and 
after made his Will, by which he deviſed that the 
Feoffees ſhould make an Eſtate of the ſame Lands 
to all his Sons, except Henry; and if all his Sons 


died without Iſſue, Remainder to a Stranger: Here 


Hutton Juſt. ſaid, That becauſe Henry was not ex- 
cepted in this laſt Clauſe, he had an Eſtate-tail im- 
plied. Hetl. 57. EE » 
In the conveying of Eſtates, the ſuffering them 
to paſs by Implication, is a Manner of Transferring 
not agreeable to the Plainneſs and Solemnity of the 


Law: As if 4. ſurrendred to the Uſe of B. and C. 


and for Want of Iſſue of C. the Remainder over 
to D. This in a Conveyance at Law, had been 
but an Eſtate for Life to C. and no Eſtate tail by 
Implication ; but as there has been greater Favour 


and Latitude allowed in the Diſpoſing of Eftates by 


Will, and in the Conſtruction of them, the Judges 
to ſupport the Intent of the Deviſor, where very 
apparent, have admitted Eſtates by Implication, 
tho' to the Diſheriſon of the Heir at Law: But 
where ſuch Eſtates ariſe, it muſt be by a neceſſary, 
and not a poſſible Implication or Intention in the 
Deviſor ; for the Heir's Title being piain and ob- 
vious, no Words, by Conſtruction, ſhall impeach it. 


Vaugh. 261, 262, 263. | 


If A. deviſe Land to B. for his natural Life, and 
after his Deceaſe he gives the ſame to the Iſſue of 
his Body begotten on a ſecond Wife; (he having 
at the Time of the Deviſe another Wife) and for 

— 8 4 | Want 
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Want of ſuch Iſſue to R. L. and his Heirs for ever; 
provided that B. may make a Jointure of thePremiſles 


to his ſecond Wife, which ſhe may enjoy during 
Life: This is an Eſtate-tail in B. for the Word 
Iſſue is a collective Name, and takes in the whole 


Generation, 1 Vent. 225. 


But where Lands were "deviſed to 4 and his 


Wife, and to their Children after their Deceaſe, 
they having then a Son and a Daughter; it was 


adjudg'd that A. and his Wife had but an Eſtate 
for Life, for no greater Eſtate would have paſſed 


at Common Law; and the Intent of the Teſtator 
mult plainly appear, or they will never admit of a 
Conſtruction different from what they would allow 


in Conveyances executed in the Life-time of the 
Party. And therefore, when a Deviſe is to B. and 
his Children, or Ifſue, B. having Iſſue at the Time 
of the Deviſe, it muſt take Effect according to the 


Rules of the Common Law, and B. can have only 


an Eſtate for Life jointly with his Children: But 
if the Teſtator had deviſed his Lands to B. and his 
Children, or Iſſues, and he had none at the Time 
of the Deviſe, then he takes an Eſtate-tail; for ic 


is plain, by the Intent of the Deviſor, that the | 


Children ſhall have the Land, and they cannot 


take as immediate Deviſees, for they were not in 


Being, nor by Way of Remainder, for the Deviſe 


was immediately to B. and his Children, and they 


ſhall be taken as Words of Limitation, viz. as s Chil- 
dren of his Body. 6 Rep. 17. 
A Perſon deviſes his Eſtate to his eldeſt Son . 


and the Heirs Male of his Body, for the Term of 7 


500 Years; provided if he or any of his Iſſvue 
Male alien the Premiſſes, then to remain over: 
This was held an Eſtate-tail, and the Limitation for 


500 Years void; | becauſe bere the Teſtator's Intent 
Was, 
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was, that it ſhould be an Inheritance, he having 


taken Care by the Proviſo to advance the Iſſue of 


J. S. And if it ſhould be only a Term, then by 
the Diſcent of the Inheritance on him, the Term 
would be drowned, and the Iſſues would be unpro- 
vided for, becauſe J. S. might alien the Eſtate. 
10 Rep. 78. Moor 772. 

One ſeiſed of Lands deviſed them to his Wife for 
her Life, if ſhe did not marry; and if ſhe did, 
then his eldeſt Son preſently after her Deceaſe, to 


enter and hold the Land to him and the Heirs 


Male of his Body, the Remainder to his other 
Sons in Tail Male; with divers Remainders over ; 
the Wife did not marry, yet the Court reſolved, 
that the Lands were intailed by the Will, taking 
the Intention of the Deviſor to be, that whe Intail 
ſhould be created in all Events; but that the eld- 
eſt Son ſhould not enter 'till after the Deceaſe of 
the Wife, unleſs in Caſe of her Marriage, and then 
to enter preſently, and hold and enjoy the Lands 

to him and his Heirs Male, &c. 3 Lev. 125. 
Though where A. deviſed all his Land to his 


Wiſe, until his Son ſhould be twenty-four Years of 


Ape, and then to his Heirs for ever; and when he 
came to twenty-four, the Wife ſhould have the 


third Part for ber Life; and if he dies before that 


Age, then ſhe to bave all for her Life; and aſter 
her Deceaſe, if the Heir has no Iſſue, the Remain- 


der to B. the Remainder to the right Heirs of the 
Deviſor: The Heir came to twenty-four, but no 
Eſtate - tail was created, by Reaſon the Fee-limple 


deſcended to him; and the Limitation was to take 
Place, if he died before the Age of Twenty-four, 
which he did not. Dyer 124. 1 Roll. Abr. 839. 
The Father by his Will, deviſed an Eſtate to 
the Son for Life, without Impeachment of Waſte, 
Remainder to Truliees, during his Life, to ſupport 


contingent | 
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contingent Remainders, with Remainder to the | 
Heirs of the Body of his ſaid Son, Reverſion to 
| himſelf. in Fee, with a Power to the Son to make 
a ſointure of ſuch a Part, &c. The Queſtion here 
was, whether the Son took an Eſtate-tail, or only 
an Eſtate for Life, by this Will? And it was de- 
creed in Equity, with the Aſſiſtance of the Judges, 
that he had but an Eſtate for Life, for by the ex- 
reſs Words it had all the Marks attendant on an 
Ellate for Life, being deviſed without Impeach- 
ment of Waſte, which would have been needleſs if 
it were. an Eſtate-tail: And therefore conſequent- 
ly that the Heirs of his Body ſhould take by Pur- 
chaſe; and tho' the Eſtate would veſt in the firſt 
Son, as Tenant in Tail, by Way of Purchaſe, yet 
not fo as to exclude the other Sons, or their Iſſue, 
from taking the like Eſtate, whenever his Eſtate 
determined for Want of Iſſue; and this it was ſaid 
had been before reſolved. Abr. Caſ. Eg. 185, 186. 
See 3 Lev. 431. 

And a Man ſeiſed in Fee of Land, deviſed the 9 
Game to J. B. for his Life only, without Impeach- 
ment of Waſte; and from and after his Deceaſe, f 
then to the Iſſue Male of his Body lawfully to be 
begotten, and to the Heirs Male of the Bodies of 
ſuch Iſſue lawfully begotten; and for Default of 
ſuch Iſſue, Remainder to another and the Heirs 
Male of his Body ; and for Want of ſuch Iſſue, he 
limited two Remainders over in the ſame Words; 
and it was adjudged, that J. B. took only an E- 
ſtate ſor Life, becauſe the Eſtate was given to him 
during Life, and there was a Limitation afterwards 
to his Iſſue, which was a Deſcription of the Per- 
ſon who was to take the Eſtate-tail. 1bid. 184. 

Where a Perſon made a Settlement of his Lands 
on his Son for Life, Remainder to his firſt Son, 
Cc. in Tail Male, Reverſion in Fee to himſelf F 
| EIS, and 
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and afterwards he made his Will, and deviſed as 
touching his Lands and Tenements, that if his Son's 


Wife died, during the Life of her Husband, with- 
out Iſſue Male, that then he ſhould have Power to 


make a Jointure to any other Wife; and for Want 
of ſuch Iſſue of his ſaid Son, then the Lands 


ſhould be and remain to his Son by any other 


| Wife; and in Caſe of Failure of Iſſue Male by 
bis ſaid Son, then all his Lands ſhould go to his 
Grandchildren and their Heirs, ſhare and ſhare 


alike: And the Court held, that it could not be 
made an Eſtate-tail, by Tacking the Eſtate by the 


Will to the Eſtate for Life in the Settlement, on 
Purpoſe to ſupport the contingent Remainder ; be- 
cauſe the Settlement and Will are two diſtin& Con- 
veyances. 4 Mod. 316. | . 
By a Marriage Settlement and Fine levied, &c. 
to the Uſe of Husband and Wife for their joint 
Lives, Remainder to the Heirs of the Body of the 
Wife by the Husband to be begotten, Reinainder 
(the Wife ſurviving the Husband) to her for Life, 
| Remainder to the right Heirs of the Husband: 
Reſolv'd by the Court, that this is an Eſtate-tail 
executed in the Wife; it cannot be a contingent 
Remainder, becauſe that never is but in Caſes 
where the particular Eſtate may determine before 


the Contingency happens. And where a Man 


makes a Feoftment, to the Uſe of himſelf for Life, 
with Remainder to the Heirs Male of his Body, 
this is a good Eſtate-tail executed in him; for the 


Limitation is good by Way of Uſe; and fo it is if 


he covenant to ſtand ſeiſed in the ſame Manner: 
But if a Man ſeiſed of Lands in Fee, by Indenture 
makes a Leaſe thereof for Life, the Remainder to 
the Heirs Male of his own Body, this is void, and 
he hath the Reverſion in him; becauſe the Donor 


canuot make his own right Heir a Purchaſer of an 


Eſtate 


92 Of Eſtates⸗tail, and 
Eftate in Tail, without departing with the whole 


Fee-ſimple. Raym. 127. 3 Salk. 338. Hob. 30. 
Dyer . 1 Inſt. 22. 1 Mod. 159. | 
If Lands are given to the Husband and the 
Wife, and to the Heirs of the Body of the Survi- 
vor, the Gift will be good, and the Survivor ſhall 
have an Eſtate-tail, but it veſterh not till there be 
a Survivor. And a Man having two Sons, gave 
Part of his Lands by Will to one of them, and his 
Heirs, and the Reſt to the other and his Heirs; We 
and farther deviſed, that the Survivor ſhould be a 
Heir to the other, if either died without Iſſue ; by 
this it was held the Deviſees were Tenants in Tail, 
with Remainder in Fee executed of each other's 
Part. Alſo 4. having Iſſue five Sons, (his Wiſe 
being with Child of a Sixth) deviſed two Thirds 
of his Eſtate to his four younger Sons, and the 
Child in wentre ſa mere, if it were a Son, and 
their Heirs; and if they all die without Iſſue Male 
of their . or any of them, that the Land 
ſhall revert to the right Heirs of the Deviſor; here 
the younger Sons were Tenants in Tail in Poſleſ- 
fion, having croſs Remainders over to each other; 
and no Part ſhall revert to the Deviſor's Heirs, | 
*till all the younger Sons be dead without Iſſue 
Male of their Bodies. 1 uſt. 26, Cro. Jac. 695. 
Dyer 303. Hob. 33. 

A Man having Iſſue three Sons, A. B. and C. 
by Wit deviſes Lands to B. the ſecond Son, and 
his Heirs for ever, and if B, die without Illue li- 
ving A. then A. to have thoſe Lands to him and 
his Heirs for ever; B. enters and dies without 
Iffue, in the Life-time of 4. It was adjudged, that 
B. had a Fee ſimple by the Deviſe to him and his 
Heirs for ever; and that the other Words won!ld 
not ſo correct it as to make an Efſtare-tail, not be- 


ing if he die without Iſſue generally, but upon 
1 the 
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the Contingency of his Dying without Iſſue living 
A. So that if he ſurvived A. or died in his Life- 
time leaving Iſſue, A. was to have nothing; and 


as this was a Contingency to happen within the 


Compaſs of Lives then in Being, tho' the firſt De- 
viſe was after a Fee, yet the Limitation over upon 
ſuch a Contingency was good, and not within the 


Danger of a Perpetuity; for the Remainder to A. 


is not a Remainder directly, which cannot be after 


à Fee, but takes Effect by executory Devile ; and 
upon Determination of the firſt Eſtate, by the 


happening of the Contingency, carries over the 
Land to the other. Cro. Fac. 590. 1 Rog. Abr. 


611. 2 Leon. 111. Vaugh. 272. 


Where a Perſon who was poſſeſſed of a Term for 
Years only, deviſed the Land to his Wife for Part 


of the Term, and after to his eldeſt Son for Life, 


and after to the eldeſt Iſſue Male of his ſaid Son 
for Life; tho' the eldeſt Son had not any Iſſue 


Male at the Time of the Deviſe, and Death of 


the Deviſor, yet if he had ſuch Iſſue before his 
Death, this Iſſue Male ſhall have it as an execu- 
tory Deviſe ; here altho' there be a Contingent up- 
on a Contingent, and the Iſſue not in eſſe at the 
Time of the Deviſe, in as much as it is limited to 
him but for Life, it is good. But if one poſſeſſed 
of a Term, deviſcs it to his Wife for Life, the 


Remainder to his firſt Son for Liſe; and if he dies 


without Iſſue, to his ſecond Son, Cc. the Remain- 
der to the ſecond Son is void; becauſe the Re- 


mainder of a Term, cannot depend upon a Poſſi- 


bility ſo remote as the Dying without Iſſue. 1 Rod. 


Abr. 612. I Lev. 290. 


An executory Deviſe of Lands, after an Eſlate- 
tail generally, tends to a Perpetuity, which is 


odious in the Law; being when an Eſtate is de- 
ſigned to be ſo ſettled in Tail, @c. that it cannot 


be 
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ties that have Intereſt join, they cannot bar or 


is impleaded by Agreemenr, who vouches Tenant 


ſion in Fee, tho' he in Remainder or Reverſion 
did never aſſent to the Recovery: And ſo if Te- 
nant for Life ſurrender to him in Remainder in 


of him in Remainder, the Recovery will be void: 


be undone or made void; as where if all the Par- 


paſs the Eſtate, A Term for Years may not be de- 
viſed in Tail, with Remainders over to raiſe a Per- 

tuity : But a Limitation of a Term in Reverſion, 
to ſeveral Perſons in eſſe, or Being, doth not ex- 
tend to create any Perpetuity. A Leaſe for Years, 
to a Man and the Heirs of his Body, &c. is not 
good; but it may be aſſigned to Truſtees, for the 
Iſſue in Tail to receive the Profits, &c. which is 
in Effect an Eſtate-tail ; though if ſuch Leaſe comes 
then to be expreſly limited in Tail, a preſent Re- 
mainder may not be limited thereon: But the Law 
will allow a future contingent Eſtate, ſo as it wears 
out in a ſhort Time, as in the Compaſs of two 
Lives, &c. 2 Lil. Abr. 292. Moor 495. 10 Rep. 
47. 4 Infl. 27. Chan. Rep.8. 5 

A Tenant in Tail cannot be reſtrained from fuf- 
fering a Common Recovery of his Eſtate: If there 
be Tenant for Life, Remainder in Tail, with Re- 
mainder or Reverſion in Fee; and Tenant for Life 


in Tail, ard he vouches over the common 
Vouchee; this ſhall bar the Remainder and Rever- 


Tail, he may bind the Remainder and Reverſion 
expectant vpon his Eſtate. Though if Tenant for 
Life alone ſuffer a Recovery, without the Aſſent 


And in Caſe a Recovery be had againſt Tenant 
for Life, and a Remainder-man in Tail, not being 
vouch'd by the Tenant for Life, and they vouch 
the common Vouchee; the Recovery thus ſuffered 
doth not Bar the Intail, nor the Remainder over, 

2 5 155 2 
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15. 3 Rep.60. 1 Inſt. 362, Cro. Eliz. 670. 

If Tenant for Life ſuffers a Common Recovery 
by Conſent and Covin, between ſuch Tenant and 
the Recoveror; this is a Forfeiture of his Eſtate, 


and he in Reverſion may enter preſently: And all 


| Recoveries had and ſuftered by Agreement of the 


Parties by Covin, againſt Tenants in Tail after 


Poſſibifity of Iſſue extinct, Tenants by the Curteſy, 
or for Term of Life or Lives, Cc. ſhall be void 
againſt them in Remainder or Reverſion, and their 


| Heirs, by the Stat. 14 Elix. cap. 8. But this Sta- 
| tute extendeth not to any Recovery, except it be 


by Agreement and Covin; and it was never the 


Intent of the Act to extend to ſuch a Recovery, in 


which a Tenant in Tail was vouched. 1 Rep. 15. 
Wood's Inſt. 251. e | 1 

If there be Tenant in Tail, Remainder in Tail, 
and Tenant in Tail makes a Feofiment to the Re- 
verſioner in Fee; it is a Diſcontinuance, for which 


the Iſſue of ſuch Tenant in Tail after his Death, 


and he in Remainder in Tail may have an Action, 


but cannot enter upon the Land: And Tenants in 
Tail can grant no greater Eſtate than during their 


own Lives; unleſs it be by Leaſe, &c. according 
to the Statute 32 H. 8. By which Act they are 


enabled to make Leaſes not exceeding three Lives, 


or twenty-one Years from the Making ; but if there 
be an old Leaſe in Being, it muſt be ſurrendered ; 
and ſuch Leaſes muſt be of Lands or Terements 


which have been commonly let to farm for the | 
Space of twenty Years; the accuſtomed yearly 


Rent, or more is to be reſerved; they are not to 


be made without Impeachment of Waſte; and are 


to have all due Ceremonies. - 32 H. 8. cap. 28. 
1 Rep. 140, e 5 
N And 


neither are the Iſſue in Tail barred by it. 1 Rep. 
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96 Of Eſtates⸗tail, and 
And a Husband may make Leaſes of Lands in 
Tail, held in Right of his Wife; fo as in ſuch 


Leaſes the Conditions aforeſaid are obſerved, and 


the Wife be made a Party to and ſeal the Leaſes; 


and the Rent is to be reſerved to the Husband and 


Wife, and her Heirs, &c. If Tenant in Tail make 
a Leaſe generally, it ſhall be conſtrued for his own 
| Life only: And the Leaſes according to the Statute, 
tho' they bind the Iſſues in Tail; they do not 
thoſe in Reverſion or Remainder. For if a Tenant 
in Tail makes a Leaſe warranted by the Statute, 
and dies without Iſſue, the Leaſe as to him in Re- 
mainder or Reverſion is void; but by a Common 
Recovery, Leaſes may be made to bind him in Re- 
mainder, &c. 1 Inſt. 42, 362. ; 
Alſo Biſhops, Spiritual Perſons, &c. ſeiſed in 
Fee, in Right of their Churches, may make Leaſes 
of their Spiritual Livings for three Lives, or one 
and twenty Years, having all the Qualities required 
by the Statute, in Caſe of Leaſes made by Tenants 
in Tail: And ſuch Leaſes may be made accordin 
to the Statute, without Confirmation of Dean = 
Chapter; by which concurrent Leaſes for twenty- 
one Years, @c. upon Leaſes for Years, will be 
good ; but not for Life or Lives. 3 Rep. 59. Wood 
>; ab 5 5 . 
As by Statute it is incident to Eſtates-tail, to 
make Leaſes; ſo by Cuſtom, it is to grant Lands by 
Copy of Court-Roll, &c. And there are divers 
Incidents to an Eſtate held in Tail, viz. to be diſ- 
uniſhable of Waſte; that the Wife of the Donee 
ſhall be endowed out of the Land; and the Husband 
of a Feme Donee, be Tenant by the Curteſy; and 
that the Tenant in Tail may ſufter a Common Reco- 
very, &c. And theſe are all ſo incident to the Eſtate 
in Tail, that a Condition to reſtrain any of them, 
will be void. 1 Inſt. 224. 10 Rep. 38. 8 
„„ | e Eſtates- 
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Eſtates-tail are uſually made upon S:ttlements ; 
tho' an Agreement to intail, is no Intail; for no 


ſuch Agreement ſhall bind the Iflue in Tail, where 
there is a firſt Intail, without a Fine. Not only 


Lands, but Rents, Profits, Ules, Offices, Digni- 
ties, &c. which concern Lands, or certain Places, 


may be intailed : But where the Grant of an In- 
heritance is merely Perſonal, or exerciſed with 
Chattels, and not iſſuing out of Land, no Intail 


may be made. And a general Tail, and a ſpecial 
Eſtate-tail, may not be at one and the ſame Time; 
if they are, the General, which is greater, will 


fruſtrate the Special. Chan. Rep. 18 4 Inſt, 87. 


1 Inſt. 28. 
An Eſtate- tail it is ſaid cannot merge, by the 
Acceſſion of the Fee-ſimple to it: Tho' it has 


been adjudg'd, in a particular Caſe, that two Fees 
| immediately expectant upon one another, (as where 


2 Man is Tenant in Tail, and Remainder in Fee to 
the Tenant in Tail) cannot ſubſiſt in the ſame Per- 


ſon; and the Statute of J/eſim. having made E- 


Rates-tail a Kind of particular Eſtates, they muſt 


like all other ſuch Eſtates be ſubject to Merger 


and Extinguiſhment, when united with the abſo- 


lute Fee. 8 Rep. 74. 1 Salk. 338. 


The Eſtate- tail after Poſſibility of Iſſue extinf, 
is where Lands and Tenements are given to a Man 
and his Wife in ſpecial Tail, and either of them 
dies without Iſſue had between them; the Survi- 
vor hath an Eſtate- tail after Poſſibility of Iſſue, Cc. 


and if they have Iſſue, and the Iſſue dies without 


Iſſue, ſo as there be not any Iſſue left which may 


inherit by Force of the Intail, the Survivor of the 


Donees hath an Eſtate in Tail after Poſſibility of 
Ifſue extinct. Lite. Set. 3 2. 'S 
As an Eſtate-tail was originally carved out of a 


To ts lo i is this Eltate out of an Eſtate in ſpe- 
W 
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98 Of Ettates⸗tail, and 
cial Fail: And the Eftate of this Tenant muſt be 
created by the Act of God, viz. by the Death of 
either Party without Iſſue; none can have this 
Eſtate but one of the Donees, or a Donee in ſpe- 
cial Tail; for the Donee in general Tail cannot be 
Tenant in Tail after Poſſibility of Iſſue, becauſe al- 
ways during his Life, he may by Poſſibility have 
Iſſue that may inherit by Force of the Intail: And 
in the ſame Manner, the Iſſue which is Heir to the 
Donees in ſpecial Tail, cannot be Tenant in Tail 
after Poſſibility. 1 Inſt. 28. Litt, Sect. 34. 

If Lands be given to a Man and his Wife, and 
to the Heirs of their two Bodies, which is an E- 
ſtate in ſpecial Tail, and after they are divoreed for 
any Cauſe, their Eſtate of Inheritance is then turn- 
ed to a joint Eſtate for Life; and altho' they had 
once ſuch an Eſtate of Inheritance in them, for 
that the Eſtate is alter d by their own Act, and 
not on the dying of one of them without Iſſue, 
they are not Tenants in Tail after Poſſibility of 
Iſſue extinct. Where one gives Land to Husband 
and Wife, and the Heirs of the Body of the Huſ- 
band, with Remainder to the Husbard and Wife 
and the Heirs of their two Bodies begotten ; if the 
Husband die without Iſſue, the Wife ſhall not have 

an Eſtate-tail after Poſſibility : For here the Re- 


ma inder in ſpecial Tail was utterly void, becauſe 


ſo long as the Husband ſhould have Iſſue, they 
ſhould inherit by Force of the general Tail; and in 
caſe the Husband dies without any Iſſue, then the 
ſpecial Eftate-tail cannot take Effect, by reaſon the 
Iſſues which ſhould inherit it muſt be begotten by 
the Husband. 1 Inſt. 28. 9 Rep. 139. 10 Rep. 
The Eſtate of Tenant in Tail after Poſſibility of 
Iſſue, muſt be on there being no Poſſibility that he 
can have any [flue inheritable to the fame Eſtate- 
tail. But if a Man gives Lands to a Perſon and his 


Wiſe, 


re * 9 
9 1 8 PP.. dd , n 3 8 . RD * 1 S R SOR hee 9. Os Def COPE FE a a, YI" 3:95 bog" NE ERS 83 Cͥͤ Bo ax A AT C FA n 1 R , 5 X : N af = 
: 22 * . r SEE = * 1 x S F . 8 8 ne a * T * _ ; 2 * Ky ke 5 n+ I Ex AED = , nn 3 8 3 J 2 4 7 N Bo” b . * 5 4 — Rt IO * ©. i 
x a „„ ˖öèðV ? ẽ² ' ñ . ß ̃è pp ̃¼ ß ̃ĩèòͤ ß,, ¼ ß ̃ èͤ ß ͤ ß f ̃ ,. ² n , ñx ß ⁊ e 
Oy ” ry — nne . JſJS%S%SS%S%S%Äoͤ PI ND ARCS Op Soo" 4 7 Op” LY je bx 5 bn 3 r 8 1 8 > >. : A RE ee, : * þ 


Caſes concerning them. 99 
Wife, and the Heirs of their two Bodies, and they 
live till each of them be one Hundred Years old, 
and have no Iſſue; yet doth the Law ſee no Im- 


poſſibility of having Children, and they continue 


Tenants in Tail: Tho' when a Man and his Wife 
are Tenants in ſpecial Tail, and the Wife dies 
without Iſſue, there the Law ſeeth an apparent 


: Impoſſibility, that any Iſſue which the Husband 
can have by any other Wife ſhould inherit this 


Eſtate. And this Tenant in Tail after Poſſibility 
of Iſſue, ought to keep his Eſtate, to have the 


Privileges belonging thereto ; for by Grant and Aſ- 
ſignment of it over to another, the Privity of the 


Eftate is altered, and therefore th 


e Privileges are 


gone. 1 Inſt. 28. 11 Rep. 80. 


If a Feoffment in Fee be made to the Uſe of a 
Man and his Wife ſor their Lives, and aſter to 
their next Iſſue Male to be begotten in Tail, Re- 
mainder to the Uſe of the Husband and Wife, and 


of the Heirs of their Bodies begotten, they having 


no Iſſue Male at that Time; in this Caſe the 


| Husband and Wife are Tenants in ſpecial Tail till 


they have Iſſue a Son, and then they become Te- 


nants for Life, the Remainder to the Son in Tail, 


with Remainder to them in ſpecial Tail: But tho? 
their Eſtate becomes a bare Eſtate for Life, if the 

Iſſue dies, and the Husband dies having no other 
Iſſue, and the Son dies without Iſſue, the Wife 
ſhall have the Privilege of Tenant in Tail after 
Poſſibility of Iſſue extinct. 11 Rep. 80. 3 Cro. 316. 
And Tenant in Tail after Poſſibility, has a 


greater Privilege in reſpe& of the Quality of his 


Eſtate, than Tenant for Life; for it ſavours much 
of an Eſtate-tail, out of which it is derived, and 
therefore he ſhall not be puniſhed for Waſte, &c. 


| But as to the Quantity of his Eſtate, he has but an 
Eſtate for Life; fo that if he makes a Feoffment of 
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it, it is a Forfeiture of his Eſtate, and he in Rever- 
fon may enter when he aliens in Fee. 11 Rep. 80. 
Altho' a Perſon cannot claim the Eſtate of Tenant 
in Tail after Poſſibility, yet he may claim the Pri- 
vilege and Benefit of it ; and the Quality remains, 
eho' the Eſtate is changed by the Death of one 
Donee without Iſſue, becauſe it was once an Inhe- 


ritance, * Lid. 


Ok Remainders, and Keverſions in 
Fee, dc. ano Warranties, 


der is an Eſtate limited in Lands « or 
Tenements, to be enjoyed after the Eſtate of 
another is expired therein; as if one grant Land 
ſor Term of Vears, cr Life, and afterwards the 
Lands to remain to another Perſon and his Heirs. 


Bratt. lib. 2. 


'Tis likewiſe ſaid to be the Reſidue or Remnant 
of an Eſtate in Land, depending upon a particular 

Rate, and created together with the ſame; and if 
a Man ſeiſed of Lands in Fee, lets or grants the 
Lands for Years, the Remainder over to another for 
Life in Tail, or in Fee; here is firſt a particular 
Eſtate for Years, created out of a Fee, and after- 
wards the Reſidue diſpoſed of, which is called a 
Remainder ; tho' the particular Eſtate, and all the 
Remainders, make but one Eſtate in Law. 1 Inſt. 
49. Ploud. 25. 

The Eſtates in Remainder and Revejiion, are. 
Eftates in Expectancy only; they are a preſent In- 
tereſt, yet ſland in a Degree removed from the 


Poſſeſon till the particular Eſtate is determined: 
"IF And 


and Warranties of Lands. 1or 
And as by a Reverſion, after the appointed Term, 
the Eſtate returns to the Donor or his Heirs; ſo 
by a Remainder it goes to ſome third Perſon or a 
Stranger. A Perſon that takes by way of Re- 
mainder, contrary to other Eſtates, need not be a 
Party to the Deed creating it: And the following 
Rules are to be obſerved in the Creation of Re- 
mainders. There muſt be a particulac Eſtate pre- 
cedent made at the ſame Time for the Remainder 
to depend upon; and the particular Eſtate is to 
continue till the Remainder veſts; the Remainder 
muſt commence in boſſeſſion at the very Time the 
particular Eſtate ends, and paſs out of the Leſſor 
executed or executory at the T ime of the Poſſeſſion 
taken by the particular Tenant ; alſo it may de- 
pend upon a Condition that is not repugnant or 
againſt Law; the Perſun to whom the Remainder 
is limited, is to be capable of it at the Time it was 
created, or by common Poſſibility during the parti- 
cular Eſtate; and the Thing whereof ſuch Re- 
mainder ſhall be made, muſt be in eſſe before and 
at the Time of the Appointment and Creation 
thereof. 1 Rep. 66, 129. 2 Rep. 51. 3 Rep. 20. 
1 Inſt. 378. Woods Iuſt. 1 5 2. . 
But there may be a Remainder in ſome Caſes 
without a particular Eſtate to ſupport it; as in the 
Caſe of an Uſe in Remainder, by the Statute of 
Uſes: And if the Remainders are limited by a De- 
viſe, they are good without any particular Eſtate ; 
tho' not where the Eſtate paſſes by Livery and 
Seilin, A Remainder muſt be created with the 
particular Eſtate in a Deed or Grant, and be limit- 
ed for a certain Eſtate: A Perſon levied a Fine to 
the Uſe of himſelf for Life, and afterwards to the 
Uſe of his two Daughters, till his Son return d 
from beyond Sea, or came of Ape, or dicd, which 
Gould firſt happen; and then Remainder to his 
py. H 3; ER © 


102 Of Remainders, Reverſions, 
Son, Cc. This was. a good Remainder, and did 
not depend on any Uncertainty, becauſe tho' his 
returning or coming of Age was uncertain, yet his 
Death was certain. If a Man make a Leaſe for 
Life, with Remainder to his Heirs, or Remainder 
to himſelf and his Heirs, &c. the Remainder is 
void, and his Eſtate is not altered: But 'tis other- 
wiſe if he convey the Land by way of Uſe, with 
ſuch Limitation. 2 Lill. Abr. 443. Dyer 126. Cro. 
Eliz. 169. 1 Ver. 6. 5 : 

A Man conveys Lands to the Uſe of himſelf for 
Ninety-nine Years, if he live ſo long; Remainder 
to his firſt, ſecond or third Son, &c. this Re- 
mainder is not good, for want of a Freehold to 
ſupport the ſame ; a Freehold being neceſſary to 
ſupport every contingent Remainder, and it is 
againſt the Rules of Law that ſuch a Remainder in 
Fee can be ſupported by a Term for Years, or by 

any Thing leſs than a Freehold, But a Man may 
make a Leaſe for Years to one, ſo long as he ſhall 
live of thole Years; Remainder to another for the 
Reſt of the Years, Cc. 2 Lill. 446. Moor 486. 
4 Mod. 54. 1 Rep. 153. RH e 
Remainders are abſolute or contingent ; a con- 
tingent Remainder is where the Eſtate is limited 
to take Place in futuro upon an uncertain Event, 
where a. particular Eſtate which doth ſupport a 
Remainder, may or may not determine before the 
Remainder may commence. Theſe contingent Re- 
mainders are preſerved by making a Feoffment to 
the Uſe of A. B. for Life, Remainder to the Uſe of 
the Feoffees for. the Life of A. B. &c. and fo on 
limiting contingent Remainders; when he that 
hath the firſt Eſtate cannot deſtroy the Remain- 
ders ſo limited. But in a common Caſe, a contin- 
gent Remainder may be deſtroy'd by levying a 
Fine, ſuftering a Recovey, or otherwiſe * 
; _ the 
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the particular Eſtate upon which the contingent 


Eſtate depends before the Contingency happens: 
And where the particular Eſtate is drowned in the 


| Reverſion, or by any Means gone, the Contingent 


Remainder which depended upon it is gone. 
10 Rep. 85. 1 Juft, 378. 1 Veutr. 189. 2 Saund. 


382. 8 * | 
Where by Will a Contingency is limited to de- 


pend upon an Eſtate of Freehold, which is capable 
to ſupport a Remainder, there it ſhall never be 
conſtrued to be an executory Deviſe, but a con- 
tingent Remainder only. And when a particular 


Eſtate is limited, and the Inheritance paſſes out of 
the Donor, this is a contingent Remainder, and in 
Abeyance ; but if the Fee is veſted in any Perſon, 
and to be veſted in another upon a Contingent, ic 


is an executory Deviſe, and the Eſtate deſcends till 
the Contingency doth happen. Neither a Fine, 


nor Recovery, nor any Thing elſe, can deftroy 
ſuch executory Deviſe; for that bars only where 


there is a Privity in Law, as he in Remainder or 


Reverſion; and this is not a Remainder, but an 


independent Thing from it. 3 Saund. 388. Cro. Fac. 


590. Carter 53. 
He in Remainder of an Eſtate veſted, may 


grant or deviſe the ſame; and a Leaſe made by 


him in Remainder during the Liſe of Tenant for 


Liſe, is a good Leaſe. A Man ſeiſed of a Re- 


mainder, may convey it away by Deed of Bargain 
and Sale, &c. And where there is Tenant in Tail, 
Remainder in Tail, Remainder in Fee; if the Re- 
mainder-Man in Tail levies a Fine in the Life of 
the firſt Tenant in Tail, and by Deed declares the 
Uſes thereof; this ſhall bar himſelf and all his Iſſue 
claiming under him: Ard a Grant of the Re- 
mainder in Fee, will be good. Alſo a Recovery 


ſuſfered by Tenant in Tail, where there is a good 
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Tenant to the Pracipe, will bar all Remainders 
whatſoever. Cro. Eliz. 178. 2 Rep. 51, 53. 

It is regularly true, that when the precedent 
particular Eſtate is defeated, the Remainder ſhall 
be alſo thereby defeated ; that is, when the parti- 
cular Eſtate and the Remainder depend upon one 


mes there the defeating of the particular Eſtate is 


a defeating of the Remainder. But where ſuch 


particular Eſtate is deſeaſible, and the Remainder 


by good Title ; there, tho' the particular Eſtate is 


defeated, the Remainder is good: As if a Leſſor 
diſſeiſe the Leſſee for Life, and make a Leaſe to 
another for the Life of the Leſſee, the Remainder 


to a third Perſon in Fee; here altho' the Leſſee 
doth re enter, and defeat the Eſtate ſor Liſe, yet 
the Remainder being once veſted by good Title 


ſhall not be avoided. So it is if a Leaſe be made 
to an Infant ſor Liſe, the Remainder in Fee, and 


the Inſant at his full Age diſagrees to the Eſtate for 


Life, yet the Remainder is good, as it was once 
veſted by Title; for in both theſe Caſes there was 
a particular Eſtate at the Time of the Remainder 
created. 1 Inſt. 298. 1 Rep. 13 5. 6 Rep. 2 28, Plowd. | 


T14, 344+ 


A. makes a Feoffment in Fee to the Uſe of him- 


ſelf for Life, and after to the Ule of B. for his 
Life, Remainder to the Uſe of C. for Life, and 
Remainder to the Uſe of D. in Fee: A. dies, and 
B. refuſes to accept; C. ſhall take his Remainder 
preſently upon the Refuſal of B. for the Feoffor 
hath by his Feoftment given all the Eſtate out of 
himſelf, and all the Uſes are created out of it; and 
therefore ſo long as the Uſes can take any Eflect, 
the Feoſtor ſhall not have any Thing to do with 
the Land. But in Caſe of a Covenant raiſing Uſes 


to a Man's Sons for Life, &c. the Conſideration 


Which is the Cauſe that raiſey every ſeveral Uſe is 
ſeveral 
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 (everal - and all the Uſes ariſe and grow out of the 


Eſtate of the Covenantor : Therefore if one re- 
fuſeth, he who is next in Remainder ſhall not 


take the Land preſently, but the Covenantor may 


retain it until the next Uſe comes in eſſe, which is 


after the Death of B. In theſe Caſes the Cove- 
nantor continues in Poſſeſſion, which remains in 
him until a lawful Uſe in Remainder ariſeth, and 


which ſhall not ariſe before its I ime for any De- 


fe& in the Ule precedent. 1 Rep. 154. 1 Leon. 197, 


200. 1 Ventr. 374. 1 Mod. 159. 
A Teſtator ſeiſed of Lands, deviſed them to H. 


his Nephew, eldeſt Son of his Brother, for Life, 


Remainder to his firſt Son in Tail, Remainder to 


K. the ſecond Son of his ſaid Brother, with ſeveral 
Remainders over: H. entered by Virtue of this 


Deviſe, and died before his firſt Son was born, 


leaving his Wife with Child of a Son; and R. 


entered as in Remainder, and about fin Months 


afterwards the Son of H. was born: And adjudg- 


ed, that this being a contingent Remainder to that 
Son, who was not born when his Father who had 
the particular Eſtate for Life died, it was therefore 


void; and R. deing the next in Remainder, and 


entering before the Son of H. was born, it was 


veſted in him by Purchaſe; this Judgment was af- 
firmed upon a Writ of Error in B. R. but it was 


reverſed in the Houſe of Lords ; for it being a Caſe 


_ ariſing upon a Will, it ſhall be a according 
to Equity, and agreeable to the Intention of the 


Party, which could never be to diſinherit the Heir 


of his Family upon ſuch a Nicety in the Law. 


4 Mod. 282. 1 Salk. 227, 228. 
And becauſe ſuch Cafes might often bappen it 
was enatted by Statute; That where any Eſtate 


ſhall by any Marriage, or other Settlement, be li- 


mited in Remainder, to or to the Uſe of the firlt, 
| - 5 or 


J 
1 


1 
· 2 
« 
1 * 
Hy 
94 
by 1 
> 
= - 
» — 
-£ 
1 
= 
' — 
98 
8 
Ad 
N = 
5% 
7 
' 38 
„ 
+ 4 1 
COP | 
-2Y 
.3:285 
2 
1 
A 2 
S+#3 
7 
5 
e 
a . * 
11 
P v1 
"20 
29 
— 
4 s 
I's 
b 3 
1 
1 
E a 
4 
- 
=. "MY 
23.4 
- 
+4 * 
i a 
. WM 
» - 
+ 
B 
:7 WM 
1 
1 
3 
x * 
>< 
3 
. A 
T's G 
1 
1 
oO * P 
-*- 
2 £ 
E 
* 7 * 
* F 
** © 1 
* 4 
8 
"” 7 
6 = 2 
" 4 
71 
4 
1 
1 
iT: 
= SL 
2 
N 
a 
1 I 
9 %. * * 
$4 y 
N 
+ A 
* 
_— 
1 
2 E * 
* 4 
1 
* 9 
2 
- & 2 
* 4 4 
— 
—” = 
oY N 
- 
- {8 
TY 
1 
8 33 
b 2 A 
6. __ 
e + 28 
Wo. 
TS 
* 
4 4 © 2 
: 5 
1 
2 ., "1 
-: 2a 
*- 
"NY 
£8 
> 
3 
=. 
£ . 
- #7 >: 
| i 
-S - 
= 3 
* 
* J 2 
8 4 
14 1 
5 4 70 
Wo > 
3». 
+ 
— 
ba. 1328 
7 : 
1-5 
1 
. ; 4 
4 aq 
BF | 
« 1 
, > 
- 7 
* 
o * 2 
8 
3 V * 
1 
- 
2 
p & 
x 
; 1 
P 
"+; 
* 
* 
? 1 ©. 
i 8B 
=. 
oY ol 
- 7 
| 1 
k 4 
img 
1 
_ 
* , 
F 
8 =} -: 
3 
* = | 
= 
22 


om 


, P pe my 9 
* - . — REO * di a 72 BAIT: = 4 - * n 1 "= K _— - 0 _— 3 * Pen q 
_ == 8 — . . on nn > ay es 3 fig =." RN r . Tc; WW N ; , 

n . & 3 „r ee , 1 oo” _— OY 4 oy 3 8 ſos. 22 1 * * ] A at ER N f » "IA A . — 7 1 7 8 " * 1 as - * — 

| | | 1 ; | n 1 
n a * > n * a * 8 - N . Le. * * . * 9 N 9 e 5 nog "ey — — —— | —— * — 5 5 — ; : 2 A : | —4 

. — — . 4 — 1 * : 2 N N R 1 + TT et PE : — 2 a l — 
| . * „ 
p . 8 


_ 


2 


1 un 8 
* » r 
* g 2 > 
—_— A 
* 


9 


x 
—_ 


2 


r 


— NL; 
. 
* 


23 * 
4 
— $a _ 
" "4 
* $ 


106 Ok Remainders, Hevberſions, 
or other Son or Sons of the Body of any Perſon 
| lawfully begotten, with any Remainder or Re- 
mainders over to the Uſe of any other Perſons; 
or in Remainder, to or to the Uſe of a Daughter 
or Daughters lawfully begotten, with any Re- 
mainders over; any Sons or Daughters of ſuch Per- 
ſons lawfully begotten, or to be begotten, that 
ſha'l be born aſter their Father's Deceaſe, may by 
Virtue of ſuch Settlement, take ſuch Eſtate fo li- 
mited to the firſt and other Sons, or to the Daugh- 
ters, in the ſame Manner as if born in the Life- 
time of their Father; and altho' there ſhall be no 
Eſtate limited to Truſtees after the Deceaſe of the 
Father, to preſerve the contingent Remainders to 
ſuch after-born Children, until they come in eſſe, 
or are born to take the ſame. Star, 10 & 11 W.z. 
cap. 16. e 5 | 6 
Bur it has been made a Queſtion by ſome Law- 
pers, whether this Act to enable Poſ{humous Chil- 
dren to take Eſtates by way of Remainder, as if 
born in their Father's Life-time, extends to a De- 
viſe? By Reaſon the Words of the Statute are, 
where an Eſtate is by any Marriage or other Settle- 

ment limited in Remainder, &c. 1 Salk. 228. 
If a Perſon be Tenant for Life, Remainder to 
| his firſt, ſecond and third Son, the like Remainder 
ro others and their Sons, &c. one of which hath 
Iſſue a Son, and then he and the others join in a 
Fine to Tenant for Life, who after makes a Feoff- 
ment of the Land; as here there is a Son of one of 
the Remainder-Men born, who has a Right of 
Entry left in him, this will ſupport the Remain- 
ders: Tis otherwiſe if Feoftees, who have only an 
Eſtate during the Life of a Son, Cc. where divers 
Remainders are limited over, make a Feoffment in 
Fee to him; becauſe the Eſtate for Life, on which 
; | f . | the 
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the Remainders are ſupported, is forfeited by it. 
1 Mod. 92. 2 Saund. 282. 1 Rep. 120. 

There was Tenant for Life, with Remainder to 
his Wiſe for Life, Remainder to his firſt and ſe- 
cond Son, &c. in Tail, Remainder to the right 
Heirs of Tenant for Life ; who afterwards com- 
mitted Treaſon, and then his Son was born, and 
the Father was attainted: It was adjudged, that 
Whether the Son was born before or after the At- 
tainder, the contingent Remainder to him was not 
13 diſcharged by the veſting of the Eſtate in the 
Crown, during the Life of the Father, becauſe of 
the intermediate Eſtate to the Wife for Life, which 
ſupported that Remainder. 2 Salk. 576. 

If a Perſon hath a Son nine Years old, and 
makes a Leaſe til] his Son come of full Age ; and 
after that, that it ſhall remain to another in Fee: 
If he live to his Age, it will be a good Remainder; 
and otherwiſe not. A Leaſe is made of Lands to 
B. for Years, Remainder in Tail to C. and Re- 
mainder to the right Heirs of B. In this Caſe B. 
hath nothing in the Fee: It is a contingent Re- 
mainder in the Heir of B. and if C. dies without 
Iſſue in B's Liſe- time, the Remainder will be void; 
for B. duting his Liſe cannot have an Heir. But 
where a Deviſe is to a Man for Life, Remainder to 
the Heirs of his Body now living ; this is a ſufficient 
Deſignation of the Perſon, and ſhall be taken to be 
| a Remainder velted, and not a contingent Re- 
mainder. 3 Rep. 20. Jenk. Cent. 248. 2 Vent. 313. 

A Man makes a Conveyance to the Uſe of him- 
ſelf for Life, Remainder to his eldeſt Child ; he 
hath Iſſue a Daughter, and afterwards a Son ; as 
wſoon as the Daughter is born, the Remainder is 
veſted in her, — ſhall not be deveſted by the 
Birth of the Son. In a Limitation of a Remainder, 
the Word Puer may be conſtrued either a Son of 

| Daughter; 
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Daughter; but in a Family Settlement, it ſhall be 
intended to be a Son, where the Sons are always 
preferred: And where a Tenant in Tai! ſuftered a 
Recovery to Uſes, with Remainder to the eldeſt 
Son of his. Body in Tail, &c. and after the ſame 
Perſon and his Wife levied a Fine to Uſes, Remain- 
der to the eldeſt Child of the Husband, and Re- 
mainder over; after which the Husband had Iſſue 
a Davghter, and a Son after that, and then the Fa- 
ther died; adjudged that the Son ſhall have the 


Land, and not the Davghter, becauſe of the firſt 


Limitation. 2 Leon. 219. Dyer 337. 


There are croſs Remainders in Wills ad Deeds; | 


as where the Teſtator deviſeth an Eſtate to ws 


Children or other Perſons, and that each ſhall be 


the other's Heir, &c. But ſuch croſs Remainders 
are ſeldom or never allowed by Implication: And 


though they are permitted between two Perſons, 


they are rarely amongſt three or more; unleſs it 
| plainly appears by the Will, that the Teſtator ſo 
intended, when they may be allowed. 2 Roll. Rep. 
%%% Ä 

In Deeds, by limiting Remainders, the Rever- 
ſion may paſs; and by the Name of a Reverſion, 
ſometimes a Remainder paſſeth: A Leaſe being 
made for Life, afterwards the Leſſor demiſed the 
Remainder to another; to hold the ſaid Remain- 
der, after the Determination of the firſt Leaſe, for 
ewenty Years; and it was held that the Reverſion 
did paſs by the Name of the Remainder: And if a 
Man grant Lands to another Perſon, and to the 
Heirs of his Body; and for Want of ſuch Iſſue, 
that the Lands ſhall revert to the Grantor ; by 
cheſe Words the Remainder doth pals. - Dyer 46. 
3 Nelſ. Abr. go. 

A Feoffment was made in Fee by a Man to the 


Uſe of himſelf for Life, Remainder over to the 
. Uſe 
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Uſe of A. B. for Life, Remainder to the right Heirs 


of the Feoffor ; it was here reſolved, that the Fee- 
ſimple was in the Feoffor in the Nature of a Re- 


verſion, not of a Remainder to his Heirs, as it pro- 
ceeded from himſelf, and was his own Act. And 
where a Leſſor by Deed, reciting that 4. B. held 
a Cloſe of him at Will, granted the ſaid Cloſe to 


him for Life, rendring Rent to the Leſſor, and by 


the ſame Deed granted the Reverſion to another in 


Fee; in this Caſe twas adjudged, that A. B. had 
an Eſtate for Life by Way of Confirmation, and 
that the other had a good Eſtate in Remainder, 


but not in Reverſion: Though an Eſtate at Will 
is not ſuch a particular Eſtate in it ſelf, whereon a 
Remainder may depend. 1 Ard. 256. 23. Wood's 
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| In Caſe of a Feoſſment to the Uſe of Husband 
and Wife during their Lives, with Remainder to 


the firſt Son in Tail, and Remainder to the Huſ- 
band and Wife, and to the Heirs of their two Bo- 


dies, they having then no Son: Here the Huſ- 
band and Wife are Tenants in Tail; but when a 


Son is born, then the Eſtate is opened again, and 


they are Tenants for Life, Remainder to the Son 


in Tail, Remainder to them in Tail; and the Rea- _ 


ſon is, becauſe all theſe Eſtates were created by 
one and the ſame Conveyance; wherefore the Re- 
mainder ſhall veſt in the Husband and. Wife till the 
Contingency happens, when the Eſtates ſhall be 


li 185 open and disjoin'd, to let in the contingent Re- 


mainder to the Son, which before were united in 
the Husband and Wife : But where the Remainder 


in eſſe comes to the particular Eſtate by any Means 
whatſoever, after the original Conveyance, it is 
| Otherwiſe, 1 Juſt. 28. 2 Saund. 385, | 

A Remainder may not be limited after a Fee- 
{imple Eſtate: Tenant in Tail cannot limit a Re- 


mainder 
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mainder over by Deed; for an Eſtate for his own 
Life is as long as he can grant: A Proviſo in 2 
Deed, will not make a Remainder; but it may de- 
termine it : A. leaſed to B. for Life, Remainder to 
C. Provided that if A. had a Son who ſhould live 
to ſuch an Age, then the Eſtate to remain to his 
Son in Tail; he had ſuch a Son, and it was ad- 


| judg'd that he ſhould not bave the Eſtate. A Re. 


mainder limited after an Eſtate which is void, is 
alſo void ; and when a Limitation is impoſſible and 
void, all the Remainders aſter are void. Plowd. 29. 
2 Rep. 52. Cro. Eliz. 360. 1 Saund. 150, 
2 Lev. 157. rn, . 
One can in no Caſe deveſt a Remainder or Re- 
verſion, without defeating the particular Eftate ; 
and the Deveſting or Reveſting of the particular 
Eftate, deveſts or reveſts the Remainder, &c. An 
Entry is requilite to avoid a Remainder for Life; 
and a Claim of a Remainder by Force of a Condi- 
tion, muſt be upon the Land: A Bargain and Sale 
made off from the Land, is not ſufficient to make a 
Claim, and then to pals a Remainder. And where 
any Remainder depends upon a Leaſe for Life or 
Years, Livery is to be made on the Leaſe, or the 
Remainder will not paſs. 1 Juſt. 422. 2 Rep. 53, 


54 1 Inſt. 143. 


he molt proper Word to create an Eſtate in 
Remainder, is the Word Remainder it ſelf; tho' it 
may be made and created by other Words. And 
the Tenant for Life and Remainder-man in Fee, 
having but one Eſtate; therefore the Execution of 
the one, is that of the other: And hence it is, 
that which is done by, or to one of them, in many 
Caſes ſhall bind and advantage the other; as in 
Caſe of a Releaſe, &c. All Lands, Houſes, Rents, 


Commons, Eſtovers, or any other Intereſt or Pro- 


fit in eſſe, wherein the Grantor hath the abſolute 
2 3, Property 
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Life: And the Writ Ex gravi Querela may be 


and (Warranties of Lands, 111 


Property to him and his Heirs for ever, may be 


granted in Succeſſion to one for Life, with Re- 
mainders over, @c. Plowd. 134, 159. 1 Cro. 504. 


9 Rep. 48. 


But where a Man ſeiſed of Lands in Fee, grant- 


ed thereout a Rent- charge to a Perſon for Life or 


Years, Remainder over to another, in Fee, or in 
Tai), &c. it was formerly doubted if this Remain- 


der were good; becauſe the Rent had no Exiſtence | 


at all befofe the Grant, and the Grantor cannot 
be ſaid to have any Part of the Rent left in him, 
as he would have of Land; for he firſt gave Being 
to the Rent, and bounded ic's Time, which being. 


run out, nothing thereof remains to grant over to 
another, and a Remainder is to be granted out of. 


that which would otherwiſe be a Reverſion in the 


Grantor ; which here this Rent cannot be as it is 


newly created. Though ſuch Remainders of a 
Rent have been held good; for as the Grantor 


might at firſt have granted it in Fee, or for ever, 


having ſuch perpetual Intereſt in the Fund or 


Lands, out of which it was to ariſe ; ſo he may 
* ſhare and divide his Grant, and give Part thereof 


to one, and Part to another, in Succeſſion: Vet if 
he grant ſuch Rent for Life, or Years, to one, 
without going further; he cannot after grant the 
Reverhon thereof to another, becauſe he has no. 


Reverſion in him. 2 Roll. Abr. 415. 2 Cro. 70, 76. 


1 Lev. 144 1 Sid. 285, . 
A Writ of Artaint lies for him in Reverſion or. 


Remainder upon a falſe Verdict, or erroneous 


Judgment given againſt the particular Tenant. 
Action lieth for him .in Remainder, againſt a Co- 


| Pybolder for Life, committing Waſte, &c. A Per- 


ſon in Remainder may have a Writ of Intruſion, 
if any do intrude after the Death of Tenant for 


had 
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had to execute a Deviſe in Remainder, after the 
Death of Tenant in Tail, without Iſſue. But not- 
with{landing, a Remainder or Reverſion, expec- 
tant upon an Eſtate- tail, is no Aſſets to the Heir in 
Debt upon his Father's Bond; nor is it of any Ac- 
count in Law, becauſe it may be cut off by Fine 
and Recovery: Iis otherwiſe of a Reverſion on 
an Eſtate for Life or Years. 3 Lev. 130. Nat. Br. 
441, 453. 1 Inſt. 173. 6 Rep. 42. 

A Recovery had againſt Tenant in Tail of the 
King's Gift, the Reverſion or Remainder being in 
the King, ſhall not be a Bar; nor ſhall ſuch Re- 
mainder or Reverſion be barred thereby: But by 
the Statute 34 H. 8. The Eſlare-tail is dot preſer- 
ved, where a Reverſion or Remainder is in the 
King, except it was created by the Crown, and 
not where it was made by a common Perſon. Dyer 
32. 2 Rep. 15. | Eb „ 

If any Perſons, for whoſe Lives Eſtates have 
been granted, remain beyond Sea, or abſent them- 
ſelves in this Realm, ſeven Years together, and no 
Proof is made of their being alive, in any AGion 
commenced by the Leſlors or Reverſiontrs, for 
Recovery of ſuch Eſtates, they ſhall be accounted 
as dead: But if the Perſon be afterwards proved 
living, at the Time of Eviction of any Perſon, Cc. 
then the Tenant, Cc. may re enter, and recover 
the Profits, &c. Stat. 19 Car. 2. cap. 6. | 

And Perſons in Remainder, Reverſion or Expec- 
tancy of any Eſtate, after the Death of any other 
Perſon, upon making Aﬀidavit in Chancery, of 
their Title thereto, and that they have Cauſe to 
believe ſuch other Perſon is dead, and his Death 
concealed by a Guardian, Truſtee, or others, may 
move the Lord Chancellor once a Year, if they 
think fit, to order ſuch Gumrdian, c. to produce 
the Perſon; and if not produced in Chancery or 

2 | before 


— 


and Marranties of Lands. 1173 


before Commiſſioners, the Perſon fo concealed ſhall 
be taken to be dead, and thoſe claiming may enter 
on the Eſtate. 6 Ann. cap. 18. 

See more of Contingent Remainders, and Croſs 


Remainder, under Eſtares-tail. 


As to the Fſtare in Haden of Lands 


and Ti enements, 


the one is where an Eſtate is left, which 
continues during ſome particular Eſtate in Being; 

and the other is the Reverting or Returning of 
the Land, after the particular Eſtate ended: It is 
ſaid to be an Interelt in the Land, when the Poſ- 
ſeſſion ſhall fall, and ſo it is commonly taken; or 
it is where the Poſſeſſion and Eſtate which was 
parted with for a Time, ceaſeth and is determined 


A Reverſion hath a double Acceptation i in Law; 


F in the Perſons of the Alienees or Grantees, Cc. 


and returns to the Grantor or Donor, or their 
Heirs from 1 ſuch Eſtate was derived. Plowd, 
160. 1 Inſt. 1 
But the at Definition of a Kina jon is, that 
it is the Reſidue of an Eſtate left in the Grantor 
after a particular Eſtate granted away, continuin 
in him that granted the particular Eſtate; and 
wbete the particular Eſtate is derived out of his 
Eſtate: As in a Gift in Tail, the Reverſion of the 
Fee-fimple is in the Donor; and in a Leaſe for 
Life, or Years, the Reverſion is in the Leſſor : Alſo 
a Reverſion takes Place after a Remainder, where 
a Perſon diſpoſes of a leſs Eſtate, than that where- 
of he was ſeiſed at the Time of Diſpoſition there- 
of; and ſuch Reverſion is faid to be expectant 
on the particular Eſtate. 1 Juſt. 22. Hood's Inſt. 
151. ] ; 
E 2: = 
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The Difference between a Reverſion and a Re. | 


mainder, is that a Remainder is general, and may 
be to any Man, but he that granteth the Land, 
for Term of Life or otherwiſe ; and a Reverſion is 


to himſelf from whom the Conveyance of the 


Land proceeded, and commonly perpetual, Cc. 
And Remainder is an Eſtate, appointed over at the 


fame Time: But the Reverſion is not ſo, being an 


Eſtate left in the Giver, after the particular Eſtate 
for Life, Years, or in Tail made by him. Noy 39. 
A Reverſion is an actual preſent Intereſt, altho' 
it is to take Effect in Poſſeſſion after another E- 
ſtate, and the Rent ſhall go with it; and it is not 
in the Nature of a future Intereſt, as a Term for 
Years, limited to commence at the End of a former 
Term. When the particular Eſtate determines, 
then the Reverſion comes into Poſſeſſion, and be- 
fore it is ſeparated from it; for he that hath the | 
Poſſeſſion, cannot have the Reverſion, becauſe by | 
uniting them, the one is drown'd in the other: 
But the Reverſion of Land when it falls, is the 
Land it ſelf; and the Poſſeſſion of the Tenant, 
preſerves the Reverſion of the Lands, with the 
Rents, & c. in the Donor, or Leſſor. 2 Ventr. 328. 
2. Lil. Abr. 4584. 1 Inft. 324 «+ | 
If a Man ſeiſed of Lands makes a Feoffment to 

Uſes in Fee, departing with all bis Eſtate, and li- 
mits the Uſe to his Daughter for Life, and after 
her Deceaſe to his Son in Tail, and after to the 
Uſe of the right Heirs of the Feoftor : In this Caſe, 
tho he parted with the whole Fee-ſimple by the 
Feoffment, and limited no Uſe to himſelf, yet he 
hath a Reverſion; for whenever the Anceſtor 
takes an Eſtate far Life, and after a Limitation is 
to his right Heirs, ſuch Heirs ſhall not be Purcha- 
ſers: And here when the Limitation is to his right 
Heirs, and right Heir he cannot have _— 
| : ; ue 


and Warranties of Lands, 1175 
Life by our Law, the Law doth create a Uſe in 
him during his Life, 'till the future Uſe comes 
in eſſe, and conſequently the right Heirs cannot be 
Purchaſers; and there is no Difference when the 
Law creareth an Eſtate for Life, and when the 
Party doth it. 1 Juſt. 22. Dyer 9. 134. Plowd. 
$10, - Ps 
All this was adjudged in a Caſe in the King's 
Bench; and if the Limitation had been to the Uſe 
of himſelf for Life, and after to the Uſe of another 
in Tail, and after to the Uſe of his own right 
Heirs; the Reverſion of the Fee would have been 
in him, becauſe the Uſe of the Fee continued ever 
in him; and the Statute of 27 H. 8. doth execute 
the Poſleflion to the Uſe in the ſame Manner, 
Quality and Degree as the Ule was limited. /bid. 
Were Leſſee for Life, and he in Reverſion or 
Remainder in Fee, make a Feoffment to another, 
each giveth his Eſtate, viz. the Leſſee for Life his 
Eſtate by Livery, and the Fee- ſimple in Remainder 
or Reverſion, doth move and paſs from him in the 
Remainder or Reverſion: And if Tenant for Life, 
and he in Reverſion make a Gift in Tail, rendring 
Rent, the Leſſee ſhall have the Rent during his 
Life ; for the making of a greater Eſtate is not 
| here a Forfeicure by him, becauſe he joineth with 
him in Reverſion. And at Common Law, if the 
Leſſee for Life and the Reverſioner had made a 
Feoffment by Deed, the Feoffee ſhould have he! 
of the Leſſee during Life. 6 Rep. 10. | 
If a Perſon be Tenant in Tail, with the' Rever- 
fron expectant, and he bargain and ſell the Land to 
another in Fee or in Tail by Deed indented and 
inrolled, the Eſtate which paſſeth by the Bargain 
and Sale ſhall be derived out of both his Eſtates; 
and none ſhall avoid the ſame, but the Iſſue in 
Tail: And if ſuch Tenant in Tail levy a Fine, or 
1 4:23 ſufler 
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ſuffer a Recovery, the Eſtate-tail is barred. But 
if there be Tenant for Life, the Remainder or Re- 
verſion over in Tail, and a Common Recovery is 
had againſt him in Remainder or Reverſion, it 
ſhall not bar the Eſtate-tail; for there is no good 
| Tenant to the Pracipe in this Caſe. 1 Rep. 48. 
3.5 -:. - . | 
A Reverſion of an Eſtate of Irheritance, may 
be granted by Bargain and Sale inrolled, Leaſe and 
Releaſe, Fine, c. But if a Fine is levied of 2 
Reverſion, the Conuſee preſently after the Conu- Þ 
ſance, which is the Concord, ought at Common 
Law to ſue out a Quid juris clamat againſt the 
Leſſee or particular Tenant to attorn, If one have 
a Reverſion in Fee, expectant upon a Leaſe for 
Years, he may make a Bargain and Sale of his Re- 
verſion for one Year, and then make a Releaſe to 
the Bargainee in Fee; by which the Reverſion 
will paſs to the Bargainee: And a Reverſioner 
may covenant to ſtand ſeiſed of his Reverſion to 
Uſes, &c. Alſo a Reverſion may be deviſed by 
Will. Bridgm, Conveyau. 237. 5 Rep. 39. 2 Rep. 
25. 2 Lil. Abr. 483. 11 Rep. 46. a 1 
By the Grant of a Meſſuage or Lands, the Re- 
verſion will paſs; but by Grant of a Reverſion, 
Land in Poſſeſſion will not paſs. And a Perſon ha- 
viog deviſed a Manor to one for Years, and ſome 
other Lands to another and his Heirs; and all the 
Reit of his Lands to his Brother, and the Heirs 
Male of his Body; it was held, that theſe Words 
The Reſt of the Lands, did not only extend to the 
Lands which were not deviſed before, but to the 
Reverlion in Fee of the Manor, after the Determi- 
nation of the Eſtate for Years: And by Deviſe of 
all Lands, Tenements and Hereditaments, undiſpo- 
| fed of before in a Will, a Reverſion in Fee wil 
| pals, 


W 
Et 


and Warranties of Lands. 117 
paſs. 6 Rep. 36. 10 Rep. 107. Cro. Car. 400. Al- 
len 28. 2 Ventr. 285. - | 

The Reverſion of an Eſtate paſſeth by Grant 


and Attornment, in the Lives of both Grantor and 
Grantee: This is by the Common Law. There 


was Leſſee for Years, Remainder for Life, Rever- 
ſion in Fee; the Tenant for Liſe died, and the 


Leſſee for Years did not attorn to him in the Re- 


verſion; yet it was reſolved, that it paſſed with- 


out Attornment, and that he might bring an Ac- 
tion of Debt, or have an Avowry. And by the 


Statute for Amendment of the Law, Grants and 


Conveyances of Reverſions or Remainders are 


good without Attornment of the Tenants of the 


Lands, or of the particular Tenants upon whoſe 
Eſtates any ſuch Reverſions, &c. ſhall be expec- 
tant or depending: But Notice muſt be given of 


ſuch Grant, to the Tenant ; before which he ſhall 


not be prejudiced by Payment of any Rent to the 
Grantor, or for Breach of the Condition for Non- 


payment. Carter 5. Hetl. 73, Stat. 4 & 5 Ann. 


cap. 16. | | LED 3 0 
A Grant of a Reverſion, during the Life of Te- 


' nant in Tail, is good; becauſe he ſhall have the 
Services which the Tenant in Tail ought to do, 


during the Life of Tenant in Tail: But ſuch Grant 
of a Remainder can never take Effect to any Pur- 


3 — and therefore it is void. There were no 


everſions or Remainders upon Eſtates in Tail, at 
Common Law: And no Grantee of a Reverſion 
could take Advantage of any Condition or Cove- 
nant broken by the Leſſees of the ſame Land; but 
by Statute, Grantees of Reverſions may take Ad- 
vantage of Conditions and Covenants againſt Leſſees 
of the Lands, as fully as the Leſſors and their 


Heirs; and the Leſſees may have like Remedies a- 
at * gainſt 
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118 Ok Remainders, Keverſions, 
gainſt the Grantees of Reverlions, oc 2 Rep. . 


1 Inſt. 327. 32 Hen. 8. cap. 34. 
No Leaſe, Rent- charge or Eſtate, Cc. made by 
Tenant in Tail in Remainder, ſhall charge the 


' Poſſeſſion of the Reverſioner when the Land comes 
to him. The particular Eſtate, and Eſtate in Re- | 


verſion, are divers and diſtin& ; and therefore Aid 


may be prayed of him in the Reverſion : Yet theſe 


Eftates have Relation one to another. Copyholder 
for Liſe, cannot by Forfeicure or otherwiſe deſtroy 
the Eſtate in Reverſion; and he that hath a Re- 
verſion cannot be put out of it, unleſs the Tenant 
be ouſted of his Poſſeſſion alſo. 2 Lil. 448. 7 Rep. 
97. Ploud. 162. Telv. 1. 

As thoſe in Reverſion or Remainder expectant 


upon an Eſtate for Life, had a Writ of Error by 


the Common Law, on a Judgment given againſt 
Tenant for Life, altho' they were not made Parties 


by Aid Prayer, Voucher, or Reſceit; ſo after the 
Statute de donis 13 Ed. 1. be ſhall have, who hath 


a Reveiſion expectant on an Eſtate-tail : But he in 
the Reverſion who was not Party to the firſt Re- 
cord by Voucher, &c. ſhall not have Writ of Er- 
ror *till aſter the particular Eſtate determined; for 


then he in Reverſion or Remainder ought to have 


the Land in Poſſeſſion. 3 Rep. 3, 4 

A Reverſioner may bring Aion of the Calo. 
for Spoiling of Trees; and for any Injury to his 
Reverſion, he may have this Action; but he can- 


not bring Treſpaſs, which is founded on the Poſ- 


ſeſſion: He in Reverſion ſhall have a Wrie of Entry 
at Common Law, where Tenant for Life, Cc. 
aliens the Lands; and alſo Writ of Intruſion aſter 


their Deaths, &c. 3 Lev. * 3 Cro. 55. Neu 


Nat. Br. 461. 
The Grant of Commiſſioners of a Bankrupt's 


intailed Lands ſhall be good ; except when the Re- 


verſion - ; 
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verſion or Remainder is in the King. Stat. 21 


Fac. 1. And poor ' Priſoners feiſed of an Eſtate- 


tail in Lands, Oc. (which Intail they have Power 


to defeat) ſhall be deem'd ſeiſed in Fee-ſimple as 


if a Fine had been levied, &c. of the Lands, and 
ſo delivered up to Creditors Tc. by Stat. Io Geo. 2. 


| "yy 26, 


A Warranty of Lands and Tenements is, 


Covenant Real annexed to Lands, whereby 
a Man and his Heirs are bound to warrant 
the ſame to ſome other and his Heirs; and that 


they ſhall quietly hold and enjoy the Lands, and 
upon Voucher or Judgment in a Writ of H/arrau- 
tia Charte, to yield other Lands and Tenements to 


the Value of thoſe that ſhall be evicted by a former 


Title: Or elſe it may be uſed by Way of Rebutter 
or Bar, to the Action of the Heir, by the Warranty 
of his Anceſtor. 1 Inſt. 365. 


Warranty may be added to any Conveyance of 
Lands, Tenements, or Hereditaments: And a War- 
ranty may not only be annexed to Eſtates of Inhe- 


ritance or Freehold that are corporeal, which paſs 
by Livery, as Houſes and Lands, ; but alſo to Free- 


holds and Inheritances incorporeal that lie in Grant, 


as Advowlons, Rents, Commons, Eſtovers and the 


like, which iſſue out of Lands or Tenements ; and 


to theſe laſt tho' they are newly created, as well as 


| when they are in eſſe. For according to ſome Opi- 


nions, a Man may grant a Rent, ©. out of Land, 
for Life, in Tail, or in Fee, with Warranty; which 
Rent may be avoided by the Recovery of the 


Land out of which it iſſueth, and then the Grantee ' 


may help himſelf by a Harrantia Chartæ upon _ 


"I Matter. 1 Co. Inſt. 366, 389, 
I 4 The 


120 Of Remainders, Reverſions, 


The Word Warrant, maketh the Warranty; 
and a Deed of Gift, and Exchange, have a War- 


ranty implied by Law: And Warranties are lineal, 


collateral, or commencing by Diſſeiſin. A War- 


ranty lineal, is where a Man ſeiſed of Lands or 


Tenements in Fee, makes a Feoftment to another, 


and binds himſelf and hjs Heirs by the Deed ty 


Warranty, and hath Iſſue a Son and dies, and the 


Warranty deſcends to his Son; for if no Deed with 


Warranty had been made, then the Lands ſhould 


have deſcended to the Son as Heir to his Father, 


and he would have convey'd the Diſcent from Fa- 
ther to Son: This Warranty binds the Right of 


Fee- ſimple, and he which demands ſuch Eſtate, 


from any Anceſtor, ſhall be barred by ſuch lineal 


Warranty deſcending on him ; but a Fee-tail ſhall 


not be barred thereby, unleſs he hath Aſſets in 
Fee - ſimple by Diſcent, from the ſame Anceſtor 


that made the Warranty. Litt. Sect. 703, 712. 
„„ JE 


A Warranty collateral, is when the Party upon 
whom the Warranty deſcends, cannot convey the 


Title which he hath in the Land from him that 
made the Warranty, or ſhew that he is his Heir, 
Cc. As if Tenant in Tail diſcontinues or alienates 


the Lands, and then dieth, leaving Iſſue, and the 
Uncle of the Iſſue releaſeth to the Diſcontinuee 
with Warranty, and dies without Iſſue; this is a 


collateral Warranty to him who is Iſſye in Tail, 
and ſuch a Warranty is a Bar and bindeth his 


Right, without any Aſſets by Diſcent, it deſcend-.. 


ing upon him, and he cannot make a Title to the 


Tail from his Uncle. And a Warranty may be 
collateral, altho' the Blood be lineal, and lineal, tho” 
the Blood is collateral; for it is in Law judged a 


collateral Warranty, in Reſpect that he who ma- 
keth jr is collateral to the Title of him that the 
Warranty 
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and Warranties ok Lands. 1271 
Warranty doth fall on. Litt. 717. 1 Inſt. 371, 
375. | 


The Warranty by Diſſeiſin, is where one that 


hath no Right to the Freehold of another, enter- 


eth upon the Lands and conveyeth the ſame away 


with Warranty; which ſhall not bind, or bar the 
Perſon diſſeiſed. If a Son purchaſeth Lands, and 
lets the ſame to his Father for Term of Years, and 
he enfeoffs another in Fee, and binds himſelf and his 

| Heirs to Warranty, and the Father dies whereby 


the Warranty deſcends on the Son, this ſhall not 
bar the Son; becauſe it commenced by Diſſeiſin, 


the Freehold being then in the Son: And if Te- 
nant for Life, where there is a Remainder in Tail, 


leaſes for Years with Agreement with the Leſſee, 


| that he ſhall make a Feoffment of the Land, and 


then he will Releaſe with Warranty, which is done 
accordingly; adjudged that this collateral Warran- 
ty, commencing by Diſſeiſin, ſhall not bind the 


Heir in Tail, upon whom it deſcended, altho' the 


Diſſeiſin was not done immediately to him. Lite. 


Sect. 698. Ploud. 51. Noy's Max. 83. Cro. Car. 


453- = 


| Before the Statute of Glouceſter, 6 Ed. 1. All 
Warranties which deſcended to thoſe who were 


Heirs to the Warrantors, were Bars to the ſame 
Heirs to demand any of the Lands; except the 


Warranty began by Diſſeiſin: That Statute hath 


ordain'd, that where Tenant by the Curteſy aliens 


bis Wife's Lands, the Son having no Aſſets by Di- 
ſcent, may recover the Lands of the Seiſin of his 
Mother, tho' his Father's Deed mentions that he 
and his Heirs ſhall be bound to Warranty; but if 


Land deſcend to the Heir of the Father's Side, he 
ſhall be barred to the Value of that Inheritance. 


By the 11 Hen. 7. cap. 20. The Warranty of the 


Father ſhall be no Bar to his Son, for Lands which 
3 e come 
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122 Ok Remainders, Reberſſons. 


come by the Heritage of the Mother; nor the 
Warranty of the Mother be binding to the Son, 
for the Lands coming by the Heritage of the Fa- 
ther, &c. Though neither of theſe Statutes have 
provided any Remedy againſt a collateral Warran- 
ty, and the Bar thereof to the Iſſue in Tail. 
1 Inſt. Terms de Ley 370, 371. 
And by the Common Law, If a Man be Tenant 
for Life, (otherwiſe than as Tenant by the Cur- 
teſy) and alien Lands in Fee with Warranty, and 
dieth ; this ſhall bind the Heir, that hath the Re- 
verſion or Remainder: But this is to be under- 
ſtood, unleſs the Heir who hath the Reverſion or 
Remainder doth avoid the Eſtate fo aliened in the 
Life of the Anceſtor; for then the Eſtate being a- 
voided, the Warranty which is annexed to it, is 
avoided alſo. 1 Inſt. 366. By the At 4 @ 5 Ann. 
the Law is altered in this Caſe; for now Warran- 
ties made by Tenant for Life, of any Lands, co- 
ming or deſcending on him in Reverſion or Re- 
mainder, ſhall be void; and all collateral Warran- 
ties made of any Lands, &c. by any Anceſtor who 
hath not an Eſtate of Inheritance in Poſſeſſion there- 
in, ſhall be alſo void againſt the Heir. 8 
In Deeds containing Dedi & Conceſſi ſuch a Te- 
nement, & c. to be holden of the Feoffor and his 
Heirs, by certain Service, without any Clauſe of 
Warranty, he and his Heirs are bound to Warran- 
ty: But when the Land is. to be holden of the 
chief Lord of the Fee, or of others, and not of the |* 
Feoffors and their Heirs, reſerving no Service, and 
without the aforeſaid Clauſe; here the Heirs of 
the Feoffor ſhall not be bound to Warranty: How- 
ever the Feoffor himſelf during his Life is obliged 
to warrant the Land, by Force of his own Grant. 
4 Ed. 1. cap. 6. 
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and Warranties of Lands: 123 
No Fine. nor Warranty ſhall bar any Eſtate in 


poſſeſſion, Reverſion, or Remainder, which is not 
deveſted and put to a Right: And to every good 
Warranty in a Deed, to make it binding, the Per- 
ſon that doth warrant muſt be a Perſon able; and 
it is neceſſary that there be ſome Eſtate to which 

the Warranty is annex'd, to ſupport it; that the 
Warranty deſcend upon him who is Heir of the 
whole Blood by tke Common Law, to him that 
made it, and not upon another Heir; and that the 
Heir claim by the — Right as his Anceſtor; that 
it take Effect in the Life- time of ſuch Anceſtor, and 
he be bound thereby; and the Eſtate of Freehold, 
Which is to be barred be put to a Right before, or 
at the Time of the Warranty; and that he to 
whom the Warranty deſcends, have then but a 


Right to the Land. 1 Juſt. 367, 384, 388. 10 Rep. 


96, 97. — 
One that makes a Warranty, may make it. as 


large, or ftrait as he pleaſes: If the Warranty is 
made for Life, or in Tail, tis good and ſhall bind 
for ſo long only. But if Tenant in Fee-ſimple that 


hath a Warranty for Liſe, either by an expreſs War- 
ranty, or by Dedi, be impleaded and vouch, he 
ſhall recover a Fee-ſimple in Value, altho' his War- 


ranty were but for Term of Life; becauſe the 


Warranty extends in that Caſe to the whole Eſtate 
of the Feoffee in Fee- ſimple: Though if there be 


Tenant for Life with Warranty, he ſhall recover in 


Value but an Eſtate for Life; for the Warranty 


dothextend no farther than to that. Where there are 
ſeveral Eſtates recover'd on a Warranty, the Tenant 


ſhall vouch and recover in Value ſeveral Times; but 
for one and the ſame Eſtate, he ſhall never recover 
but once in Value; and altho' the Land recovered 


is evicted, yet he ſhall never take Benefit of that 
Warranty afterwards. 1 Juſt. 387, 393. Dyer 42. 
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A Man binds himſelf and his Heirs to Warranty ; 
by this they are not bound to warrant new Titles, 
or any Right that commences after the Warranty 
made, but ſuch as were in eſſe at that Time. If 
one make an Eſtate, and grant to warrant the 
Lands, but doth not ſay for how long; it ſhall be 
taken for ſo long as the Eſtate to which the War- 
ranty is Knit doth laſt: A Perſon grants to warrant 
Lands to another, and ſays not againſt what Per- 
ſons ; here it ſhall be held a general Warranty a- 
gainſt all Men. But no Warranty can enlarge an 
Eſtate granted; for if a Leſſor by Deed doth releaſe 
to his Leſſee for Life, and warrant the Land to him 
and his Heirs, it ſhall not make his Eſtate greater. 
1 Rep. 1. 1 Inſt, 389. Bridgm. 77. | 

A Warranty according to Law is intire, and ex- 
tends to all the Lands, and is generally a Bar to 
every Perſon on whom it deſcends, of all the Right 
he hath in the Land; and where ſeveral have a 
Right, jointly or ſeverally, every one of them are 
barred ; and if one hath a Right, and the other no- 
thing, he who hath the ſole Right ſhall be barred 
of the Whole, the intire Warranty deſcending on 
the general Heir: Though there is this Difference 
as to Warranties; where the Entry is gone, and 
only a Right of Action left, there a Warranty de- 
ſcending upon the Heir at Law ſhall bind; but 
where there is a Right of Entry, it ſhall not bind. 
8 Rep. 54. 2 Lidl. Abr. 684. 

If any Perſon make a Deed with Warranty, by 
which his Heir ſhould be barred, and after the 
Warrantor is attainted of Felony ; his Heir ſhall not 
be bound by ſuch Warranty, for it cannot -deſcend 
upon him, the Blood being corrupted. And if a 
Warranty deſcends on an Infant, it ſhall not bind 
him, in Caſe his Entry into the Lands be lawful; 


but he muſt take Care not to ſuffer a Diſcent after 


and (Uarranties of Lands. 125 
his full Age, before he hath made his Re- entry. 
Litt. 1. Rep. 140. Poph. 71. | 

A Succeſſor only in Caſe of a Corporation, ſhall 
not be bound by the Warranty of his natural An- 
ceſtor: And he that comes into Land meerly by 
Act of Law, as the Lord by Efcheat, ec. ſhall ne- 
ver take 8 of a Warranty; but it is other- 
wiſe where the Eſtate ariſes by Limitation of Uſe, 
or other Act of the Party. A Warranty in Law, 
may bind the Heir, altho' it never bound the An- 
ceſtor, and may be created by Laſt Will and Teſta- 
ment: As if the Teſtator deviſe Lands to a Man 
for Life or in Tail, reſerving a Rent; here is a 
Warranty in Law, of which the Deviſee ſhall take 
Advantage; but no expreſs Warranty can be crea- 
ted by Will in Writing without Deed, and a Will 
is not a Deed. 1 Inſt. 370. 3 Rep. 62. 1 Inſt. 386. 
If the Eſtate the Warranty is annexed to be 
ſpent, the Warranty is gone: So if a Feoffment 
with Warranty be made to Two or more, and 
they being Jointenants, do after by Deed make 
Partition. But where a Perſon enfeoffs two Men 
and their Heirs, and a Feoffment is made in Fee by 
one of them; the other may notwithſtanding have 
the Benefit of the Warranty. A Warranty may be 
diſcharged, by a Releaſe of all Warranties; by 
Releaſe of all Covenants real, or of all Demands; - 
but à Releaſe by Tenant in Tail of the Warranty, 
ſhall not bar the lfſue: And Warranties may be 
defeated, in the Whole or as to Part thereof, by 
Defeaſance not to take Advantage by Warrantia 
Chartæ, or Voucher, Oc. 10 Rep. 96. 6 Rep. 12. 
1 Inſt. 385, 393. | 
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Of Eftates in Dower, and Jointures, 
&c. and Tenant by the Curteſy of 
England. 5 5 1 


\ OWER is that Eſtate or Portion which 2 
| Widow hath of the Lands of her Husband 
after his Deceaſe, for her Maintenance: And by 
the Common Law, is a third Part of ſuch Lands or 
Tenements whereof the Husband was ſole ſeiſed 
in Fee · ſimple, or Fee-tail general, during the Co- 
verture; and this the Widow is to enjoy during 
her Life. 1 Co. Inſt. 30. „ 8 
There is allo a Dower by Cuſtom, which is 
that Part of the Husband's Eſtate to which the 
Widow is intitled after the Death of her Husband, 
by the Cuſtom of any Manor or Place, fo long as 
ſhe lives ſole and chaſte; and this is more than 
one third Part, for in ſome Places ſhe ſhall have 
half the Land, as by the Cuſtom of Gavelkind : 
and in divers Manors the Widow ſhall have the 

Whole for her Life, which is called her Free- 
Bench: But as Cuſtom may inlarge, ſo it may 
abridge Dower to a fourth Part. 1 7ſt. 33. 

And formerly there was Dower ad oſtium E 
clefiz, or at the Church Door, made by the Huſ- 
band himſelf immediately after the Marriage, who 
named ſuch particular Lands of which his Wife 

ſhould be endowed, not more than the third Part, 
&c. And Dower ex aſſenſu patris, which like- 
wiſe was of certain Lands aſſign'd by a Son and 

Heir Apparent who was the Husband, with the 
N . 5 Conſent 


and Jointures. 127 

Conſent of his Father, and always put in Writing 

as ſoon as the Son was married: The Certainty 
here appearing, the Wife after the Death of her 

Husband might enter into the Lands without any 

other Aſſignment; and thereupon would be con- 
cluded to claim other Dower ; but ſhe might re- 
fuſe the Dower thus appointed, and then be en- 
dowed after the Courſe of the Common Law. Alfo 
Dower de la pluis Belle was an ancient Dower, 
where the Wife was endowed with the faireſt Part 

of her Husband's Eſtate, &c. But theſe three laſt 

Kinds of Dower are now out of Uſe. 1 Inſt. 34. 
Litt. Sect. 39, 41. 1 Nelſ. Abr. 679. 2 
By our Law, there are three Things neceſſary 
to intitle Dower, viz. Marriage, Seiſin, and Death 
of the Husband : And a Wife ſhall be endowed of a 

Seiſin in Law, as well as a Seiſin in Deed; ag 
= where Lands and Tenements deſcend to the Huſ- 
band, before Entry he hath but a Seiſin in Law, 
and yet the Wife ſhall be endowed, tho” it be not 
reduced to an actual Poſſeſſion, And it is not re- 
quiſite that Seiſin ſhould continue during the Co- 
verture; for if the Husband aliens or grants away 
the Lands, &c. the Wife ſhall nevertheleſs be en- 
dowed: And if Lands are exchanged by the Huſ- 
band for other Lands, the Wife may have Dower 
of which Lands ſhe will, as the Husband was 

ſciſed of both the Lands. 1 Inſt. 31, 32, 35. 

In Caſe a Wife be endow'd of her third Part of 
the Lands of the Husband, and afterwards ſhe 
is evicted by an +elder Title, ſhe ſhall have a new 

Writ of Dower, and be endowed of the other 
Lands: Tho? this is where it is the immediate 
Eſtate deſcended to the Heir, and not when it is 
the Eſtate of an Alienee. The Wife is dowable 
where Lands were recovered againſt the Husband 
by Default or Covin ; And a Woman ee 

5 | er 
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128 Olk Eſtates in Dower, 
her Dower ſhall recover Damages, viz. the Values 
of her Dower from her Husband's Death. Bug 
where the Eſtate which the Husband hath during. 
the Marriage is ended, there the Wife ſhall loſe her 
Dower : Yet of an Eſtate-tail in Lands determin'd, 
a Woman ſhall be endowed. 9 Rep. 17. 2 Danv. 
Abr. 670. 1 Inſt. 3 2. Stat. 13 Ed. 1. & 20 H. ;. 
A Woman ſhall not be endowed of the Goods 
of her Husband; nor of a Caſtle, or Capital Meſ- 
ſuage of a Barony, &c. but of all other Lands and 
Tenements generally ſhe may, and fhe ſhall hold 
the third Part of her Husband's Lands during her 
Life, whether ſhe hath Iſſue by him or not. And 
if a Woman be of the Ape of nine Years, at the 
Death of her Husband, ſhe ſhall be endowed, of 
whatſoever Ape he is; becauſe after the Death of 
the Husband, the Marriage is adjudged lawful : 
And the Wife is, as ſoon as ſhe can after the 
Husband's Deceaſe, ro demand her Dower, leſt 
ſhe loſe the Value from the Time of his Death. 

1 Inſt. 3 5, 33. | 3 | 
If there are two Jointenants of certain Lands i 
in Fee, and one alieneth that which belongs to 
him to another in Fee-ſimple, who taketh a Wiſe, | 
and afterwards dies; in this Caſe the Wife ſhall 
have for her Dower the third Part of the Moiety 
which her Husband purchaſed, to hold in common 
with the Heir of the Husband, and the other 
Jointenant that did not alien: For here her Dower 
cannot be aſſigned by Metes and Bounds. But a 
Wife ſhall not be endow'd of Lands or Tenements 
which her Husband holdeth jointly with another, 
at the Time of his Death ; only where he holds in 
common: And the Reaſon of this Diverſity is, 
becauſe the Jointenant that ſurvives, claims the 
Land by the Feoffment, and by Survivorſhip, which 
is above the Title of Dower. Lett. St. 44 & 45- 

3 - | 1 — 
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a us ſhall "es of the Body of his Wife, in which 
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and Jointures. 129 
A Conuſee of a Fine grants and renders the 
Land to the Conuſor, the Wife of the Conuſee 
ſhall not have Dower of ſuch Eftate; for it is 
not poſſible that the Husband could have endowed 
her of it, being never ſeiſed as he ovght to be: 
And if a Man be Tenant in Fee-tail general, and 
make a Feoffment in Fee, and takes back an Eftate 


to him and his Wife, and to the Heirs of their two 


Bodies, and they have Iſſue, and the Wife dieth ; 
and then the Husband taketh another Wife, and 
he dies, this Wife ſhall not be endow'd of the 


Land, for during the Coverture he was ſeiſed of 


an Eſtate-tail Special, and yet the Iſſue which the 
ſecond Wife may have by ning may inherit 


the Eſtate. 1 Inſt. 31. Dyer 41. 


As in all Caſes where a Man ek a Wiſe ſeiſed 


of ſuch an Eſtate of Lands or Tenements, that 
the Iſſue which he hath by his Wife may poſſibly 


inherit the ſaid Eftate that the Wife hath, as Heir 


to the Wife; there after the Wife's Deceals he 
mall hold the ſame Lands by the Curteſy of Eng- 


land: So in every Caſe where a Woman takes a 
Hus band, ſeiſed of ſuch an Eſtate in Lands, &c. as 
by Poſſibiliry it may happen, that the Wife may 
have Iſſue by her Husband, and that ſuch Iſſue 


may inherit the ſaid Lands, &c. of the Eſtate which 


the Husband hath, as Heir to the Husband ; of 
ſuch Lands and Tenements ſhe ſhall have ber 


Dower ; but otherwiſe not. And altha? the Wife 


be ever ſo old when married, ſhe ſhall be endowed; 


for Women in ancient Times have had Children at 


that Age, to which no Woman doth now attain ; 
and the Lord Coke ſays in his Time, a Woman 
above threeſcore Years eld had a Child. Litt. Sect. 


5 52, 53. 1 Inſt. 40. 


If Lands are given to a Man, and the Heirs that 


Cuaſe | 
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130 Of Eltates in Dower, 
Cafe the Wife hath nothing in the Land, and the 


Husband hath but an Eſtate in ſpecial Tail; yet if 


the Husband die without Iſſue, the ſame Wife ſhall 
be endowed of the ſaid Lands, becauſe the Iſſue 
which ſhe by Poſſibility might have had by the 
ſame Husband, might have inherited the ſame 
Lands: But if the Wife dies, living her Husband, 
and after the Husband takes another Wife and dies, 
his ſecond Wife ſhall not have Dower in this Caſe. 
Litt. Set. 53. by | | 

At Common Law, Dower is afſign'd by the 


| Sheriff, by the King's Writ ; or by the Heir, Oc. 


on an Agreement among themſelves: And by the 
ancient Law of England, till Magna Charta, a 


Woman was to continue a whole Year in the 


Husband's Houſe for the Aſſignment of her Dower. 
But by that Statute, a Widow ſhall fmmediately 
after the Death of her Husband have her Marriage 
Inheritance, and remain in his chief Houſe forty 
Days, within which Time Dower is to be aſſign'd 
her of the third Part of all his Lands, c. And if 
a Wife accept and enter upon leſs Land than, the 
Third of the Whole, on the Sherift's Aſſignment, 
ſhe is barr'd to demand more. 2 Iaſt. 17. Moor 679. 


"Mar . e, . 


But if there be a Gendelent and partial Aſſign- | 


ment of Dower by the Sheriff, Relief may be had 


againſt it in Chancery: And on the other Hand, if 
a Wife be wrongſully endow'd by the Guardian 
during the Minority of an Heir, he at full Age 


| fhall be righted. Alſo if 1 r be made by 


any Diſſeiſor, Intruder, or Wrong - doer, of Lands | 
or Tenements, and they came to the Eſtate by 


Colluſion and Covin between the Widow and 


them; altho' the Widow hath juſt Cauſe of Ac- 
tion, and the Aſſignment be indifferently made by 


the Sheriff of an equal third Part, yet ſhall the 


Diſſeiſee, h 
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Dilfeiſee, c. avoid it; for here the Covin ſhall 
ſuffocate and deſtroy the Right that appertained to 
her ; tho? if there be no Covin, and it be not pre- 
judicial to the Diſſeiſee, the Aſſignment is good. 
13 Ed. 1. 1 Inſt. 35. Plowd. 51. I Vern. 218. 


| Jenk, Cent. 193. 


If the Widow accepts of Dower of the Heir, 
againſt common Right, ſhe ſhall hold the Land 
ſubject to the Charges of the Husband ; "ris other- - 
wiſe if ſhe be endowed againſt common Right by 
the Sheriff: And by Proviſion of Law, the Wife 
may take a third Part of the Husband's Lands, and 


hold them diſcharged. In caſe Dower be aſſign'd 
2 Woman on Condition, or with an Exception, the 


Condi:ion and Exception are void: If Land is 
aſſign'd to a Woman for Years, in Recompence of 
her Dower, this is no Bar of Dower; for this is 
not ſuch an Eſtate as ſhe ſhould have therein: So 


Where a Rent is aſſign'd, it muſt not be for leſs 


Eſtate than for her Life. But if after the Death 


1 oſ the Husband, his Heir makes a Leaſe for Years 
of the Land to the Wife; during this Leaſe her 


Dower is ſuſpended. 2 Danv. Abr. 672, 668. Cro. 
Elix. 45 1. Hob. 153. Jenk. Cent, 73. 

The Endowment by Metes and Bounds, accord- 
ing to common Right, is more beneficial tothe 
Wiſe than to be endowed againſt common Right; 
becauſe there ſhe holds the Land charged, in re- 
ſpect of a Charge made after the Title of Dower. 
If the Husband grants a Rent our of four Manors, 


and his Wife is endowed by the Heir of one Ma- 
nor in Lieu of all, ſhe ſhall hold it diſcharged. 
And where the Husband makes a Gift in Tail, re- 


ſerving a Rent to him and his Heirs, and after he 
takes Wife and dies, the Wife ſhall be endowed of 


this Rent; becauſe it is a Rent in Fee, and by 
= Poſſibility may continue for ever: But if a Man 


* 


K 2 maketh 


132 Ok Eſtates in Dower, 
maketh a Leaſe for Life, rendring Rent to hin 
and his Heirs, his Wife ſhall not have Dower of 
this Rent, there being but a particular Eſtate 
therein, and no Fee-ſimple. Tho' the Wife ſhall 
be endowed of the third Part of the Reverſion of 
Lands, expectant on a Leaſe for Years made by 
the Husband; and of a Rent reſerved thereon, 
1 Inſt. 32. 2 Danv. 672. Lutw. 729. 

If a Sheriff aſſigns a Rent out of Lands in Lieu 
of Dower, the Widow's Acceptance of the Rent 
will bar her Dower out of the ſame Land, tho' not 
of other Lands not in Demand. Of a Rent-Ser- 
vice, Rent-charge, and Rent-ſeck, the Wife ſhall 
be endowed : But of an Annuity, that chargeth 
only the Perſon, and iſſueth not out of any Lande 
or Tenements, ſhe ſhall not be endow'd; and if 
the Freehold of the Rents was ſuſpended before 
the Coverture, and ſo continue during the Cover- 
ture, ſhe will not be intitled to Dower thereof. 
| Tho' if after the Coverture the Husband doth ex- 

tinguiſh the Rents by Releaſe or otherwiſe, yet 
ſhe ſhall be endowed of them; for as to her 
Dower, in the Eye of the Law, they have Con- 
tinuance. 2 And. 31. Dyer 91. 

A Man ought to have a Fee or Tail, and Free- 
hold in Poſſeſſion, otherwiſe the Wife is not dow- 
able: If the Husband hath an Eſtate in Land for 
Life, Remainder to B. in Tail, Remainder to the 
right Heirs of the Husband, and dies during the 
Life of B. the Wiſe ſhall not be endowed, for it is 
not a Fee in Poſſeſſion. But in Caſe Tenant ſor 
Life ſurrenders to the Remainder-Man in T ail or 
Fee, his Wife ſhall be endowed, becauſe the E- 
ſtates are united: And if Leſſee for Life leaſes the 
Land to the Leſſor, and the Heirs of his Body, for 
the Life of the Leſſee, and after the Leſſor dies, 
_ the Leſſee, the Wife * the Leſſor ſhall have 

| Dower, 
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Dower, he having the Fee and Freehold in him. 


Alſo if the Husband hath a Fee and Freehold de- 


feaſible, yet his Wife ſhall be endowed till it is de- 
ſeated. 2 Danv. Abr. 656, 657. | 


If a Husband be Tenant in ſpecial Tail of td 
the Remainder to his own right Heirs, and he 


takes another Wife, and then becomes Tenant after 
Poſſibility of Iſſue extin&, and dies, his Wife ſhall 

have her Dower in the Lands: So if the Re- 
mainder had been limited to bim in general Tail. 


But where there is Leſſee for Life, the Reverfion 


to the Husband in Fee, and the Leſſee leaſes the 
land to the Husband for the Life of ſuch Husband, 


and then the Husband dies, and the Leſſee dies; 


here the Wife ſhall not be endow*'d, tho? there was 


a Poſſibility of a Reverſion during the Coverture, 


ff . — to the Freehold. 2 Danv. 656, I luſt. 42. 


I Rep. 137. 
In Caſe there be Tenent "hy Life, Remainder 


to Truſtees for Ninety-nine Years, with Remainder 
to the Tenant for Life in Tail, and Tenant for 


Life dies, his Wife ſhall be endowed notwithſtand- 


| ing the intervening Eſtate; for that being for 


Years only ſhall not be regarded: At Common 


Law the Frecholder might deſtroy it by a feigned 
Recovery; if the Remainder in Tail had been in a 
Stranger, it would not have obſtructed an Action 
of Waſte, and in this Caſe the Party died ſeiſed 
of an Efſlate-tail : It would have been otherwiſe, 


if the mean intervening Eſtate had been for Life; 


for that would be an Obſtruction to Dower as 


well as Waſte. 1 Salk. 254. 1 Leon. 168. 


A Tenant in Fee-{imple, in Conſideration of a 


Sum of Money paid by B. bargained and fold the 
Lands to him and his Heirs, to the Intent that the 


Bargainee ſhould redemiſe it to the Bargainor for 
= Lite, Oy: a Pepper Corn, with a Condition 
: K 
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that if be repaid the Money at the End of Twenty 
Vears, then the Bargain and Sale ſhould be void; 
the Bargainee redemiſed the Land accordingly, and 
died, it was adjudged that his Wiſe ſhould be en- 
dowed, becauſe by the Bargain and Sale the Land 
was veſted in her Husband; and tho“ he imme- 
diately made the Redemiſe, according to the A- 

reement, yet the Party to whom it was made 
ſhall hold the Land ſubject to the Title of Dower : 
Ir was his Folly that he did not join another 
with the Bargainee. And when a Woman is in- 
titled to Dower by Act in Law, a Court of Equity 
ſhall not relieve againſt her Claim ; tho it was 
ſaid this Caſe was in Nature of a Mortgage, and 
that the Wife of a Mortgagee, if the Mortgage is 
redeemed, ſhall not be endow'd, no more than the 
Wife of the Conuſee of a Fine, upon a Grant 
and Render, becauſe the Eſtate is in him, and out 
again immediately. Cro. Car. 1 90. 

If where there is an Eſtate in Lands in Fee, the 
Grandfather dics ſeiſed, and the Lands deſcending 
to the Father, he dies, and the Son endows the 
Grandmother who dies, yet the Wife of the Fa- 
ther ſhall not be endowed; for by Relation the 
Father had but the Reverſion : But in ſuch Caſe, 
if the Son enters, and endows his Mother of a 


third Part, againſt whom the Grandmother reco- 


vers a third Part, and dies, the Mother ſhall enter 
again into the Lands recovered by the Grand- 

mother; by Reaſon ſhe had therein an Eſtate for 
her own Life, which in Judgment of Law was 
greater than the Eſtate for the Life: of the Grand- 


" mother. And if the Grandfather enfeofts the Fa- 


ther of the Land, the Wife of the Father, after the 
Death of the Wife of the Grandfather, ſhall be 
endawed of the Part aſſign'd to the Grandmother ; 
for the Purchaſe which took Eftect in the Life of 

_ the 
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the Grandfather, was defeated only as to the 


Grandmother, ſo that in this Caſe there ſhall be 
Dower of Dower. 1 luſt. 31. 2 Danv. Abr. 657. 


| The Judgment in Dower is to recover a third 
Part of Lands and Tenements by Metes and Bounds; 


but this may not be of a Mill, for if it were, nei- 


ther of the Parties could uſe their Parts. If Lands 


are improved, the Wife is to have one Third ac- 


cording to the improv'd Value, at the Time of the 


Aſſignment: And if the Ground be ſowed by the 


Husband, and he dying, this Land ſowed is aſ- 


ſign'd for her Dower, ſbe ſhall have the Corn; for 


ſhe ſhall be in of the beſt Poſſeſſion of her Huſ- 


band, above the Title of the Executor. And of 
{  TInheritances that are intire, whereof no Diviſion 
can be made, tho' a Woman cannot be endowed of 


the Thing itſelf, ſhe ſhall have Dower thereof in a 


| ſpecial and certain Manner; as of the third Preſen- 
tation to a Church Benefice ; the third Toll-Diſh 
of a Mill, or the Profits of the Mill every third 
Month ; of Common certain, a third Year; the 


third Part of the Profits of a Fair, Market, an 


Office, Dove-houſe, Piſcary ; and of Courts, Fines, 
Heriots, &c. Alſo a Woman ſhall be endowed of 
Tithes, the ſureſt Endowment of which, is of the 
- third Sheaf; for what Land ſhall be ſown is uncer- 


tain, 1 Juſt, 32. 2 Inſt, 81. 1 Lev. 182. 


A third Part of a Manor may be aſſign'd by the 


Sherift in common, as Dower to a Woman, with- 


out ſetting it out by Metes and Bounds. If a 


Woman be endowed of an Advowſon, the Sheriff 
may aſſign her the third Part of the Advowſon; 


and not only the third Part of the Profit, or third - 

| Preſentation: And if a Widow recovers Dower of 
2 Reftory impropriate, where there is not any 

_ Glebe, the Sheriff ſhall put her in Poſſeſſion of the 


third Part of the Tithes generally, and not of the 
» Tithes 
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being againſt a Purchaſer, Equity ought not to 


136 Of Eſtates in Dower. 


Tithes that iſſue out of any third Part of the Land 


of the Pariſh in certain. 1 Roll. Abr. 683. 


Dower may not be aſſign'd to a Woman with a 
Remainder over, becauſe ſhe comes in by her 


Husband; and then if it ſhould be a good Re- 


mainder, it would be without a particular Eſtate. 
The Wife ſhall not be endowed of a Truſt-Eſtate, 
if the Husband before Marriage conveys the Eſtate 
in ſuch Manner as to put the legal Eſtate out of 
him, tho' the Truſt be limited to him and his Heirs: 
And of a Uſe not executed, a Woman may not be 
endowed ; neither ſhall the Man be Tenant by the 
Curteſy. If a Man deviſes Lands to his Executors 
for Payment of Debts, and after the Debts paid, to 
his Son in Tail; and the Son marries, and dies be- 
fore the ſame are paid, the Eſtate of the Execu- 
tors is only a Chattel Intereſt, and therefore will 
not hinder the Son's Wife of Dower; but the 
Wife's Dower cannot commence in Poſſeſſion, nor 


Damages be recovered for detaining it, but from 


the Time of the Debts being paid. Plowd. 25. 
1 Rep. 123. Dyer 11. 2 Vern, 404. Abr. Ca. Eq. 
217. 5 . | 
A Widow may have Judgment to recover her 
Dower, with a Cc{/at Executio, in Caſe there be 


any Thing objected agajolt precedent to the Title 


of Dower, Cc. till that is determined: A Lady's 
Husband was ſeiſed in Tail of the Lands in Que- 
ſion ; but there was a certain Term therein prior 
to bis Eſtate, and he ſold the Eſtate to another, 
who had Notice of the Marriage ; but his Wife not 
joining, after his Death, ſhe recovered Dower, 


with à Ceſſat Executio during her Term, and then 


brought a Bill in Chancery to have the Term re- 
moved, and have the Benefit of her Judgment and 
Recovery at Law; but the Court held, that this 


give 


; and Jointures. 737 

give her any Relief: Tho' where a Term for Years 
was aſſigned in Truſt to attend the Inheritance, 
and being ſet up by the Heir at Law only in Bar 


| of the Widow's Title ; it was adjudged for the 


Widow, that the Term ſhould not ſtand in her 
way. 1 Nelſ. Abr. 684. 1 Salk. 291. 1 Vern. 350. 
2 Chan. CA. 192. | | 
A Dowrels may redeem a Mortgage, paying her 

Proportion of the Mortgage Money; and if ſhe 
pays more than the third Part, ſhe and her Execu- 


1 tors may hold over the Lands till repaid: It is the 


ſame of a Jointreſs, where a Jointure is made of 
Lands mortgaged, &c. And if the Wife joins with 
her Husband in a Mortgage, and levies a Fine, 
with an Intent to bar her Dower, and in Con- 
ſideration thereof the Husband agrees that ſhe 
ſhall have the Equity of Redemption, in Lien of 
her Dower; and he afterwards Mortgages the ſame 
Eſtate to others, tho' this Agreement be fraudulent 
a gainſt the ſubſequent Mortgagees, ſo as to intitle 

the Wife to the whole Equity of Redemption; yet 
it has been decreed, that ſhe ſhall have her Dower 

if ſhe ſurvives her Husband. 1 Vern. 294. Abr. Ca. 
Eq. 219, 222. See Stat. 4 C 5 W. & M. c. 16. 

If a Perſon gives by Will certain Lands, and 
Money, Cc. to his Wife, in Lieu and Satisfaction 
of Dower, the Wife cannot have both; but ſhe 
may wave the Deviſe, and claim her Dower. But 
in Caſe a Man deviſes Lands to his Wife, during 


= Widowhood, without expreſling any Conſidera- 


tion, the Wife ſhall have both the Lands deviſed, 
and her Dower; becauſe a Will imports a Con- 


ſideration in itſelf, and cannot be averred to be in 


Bar of Dower, unleſs it be ſo expreſſed ; and 
Dower cannot be of leſs Eſtate than for Life of the 
Wife ; alſo a Right to Dower and Freehold may 
. | | | not 
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is made before the Coverture, and after t 
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not be barred by collateral Recompence. 1 Ventr: 
340. 4 Rep. 1. 2 Cro. Eliz. 128. 
If Lands are given to Husband and Wife, and 


the Heirs of the Husband, or the Heirs of their 
two Bodies, or to their Heirs, and afterwards the 
Husband dies; now if ſhe will, ſhe may wave and 


reſuſe the Joint- Eſtate, and bring her Writ of 
Dower, and thereby in Judgment of Law the 


Husband ſhall be ſole ſeiſed from the Beginning, 


A Jointure or Eſtate made to the Wife in Satiſ- 
faction of her Dower, was no Bar of Dower at the 
Common Law; tho' by the Statute 27 H. 8. If 

the Jointure be made before Marriage, the Wife 


cannot wave it and claim her Dower at Common 


Law ; but if it be made after Marriage, ſhe may 
wave the ſame, and demand Dower. A 3 

e Huſ- 
band and Wife alien by Fine thoſe Lands, ſhe ſhall 
not be endow'd of any other Lands of the Hul- 
band: But if ſuch Jointure had been made after 
the Marriage, rotwithſtanding the Alienation of 
the Husband and Wife by Fine, as her Eſtate was 
originally wavable, and her Time of Election came 


not till after the Death of the Husband, ſhe may 


claim her Dower in the Reſidue of his Lands. 
3 Rep. 27. 1 Auderſ. 350. 1 Inſt. 36. 
Dower is much favoured in Law, being for the 
Benefit of Widows : A Widow Tenant in Dower 
ſhall be free from Toll; and ſhall not be diſtrained 
for Nebt due to the King by her Husband. The 


| Wife of one Non compos mentis, of an Ideot, Out- 


law, or one attainted of Felony, may be endowed: 
But not of one attainted of Treaſon; nor the Wife 


of an Alien, or a Jew, &c. By Statute, a Wife 


ſhall have her Dower, altho' her Husband were at- 
— convicted, or outlawed of Felony, &c. 
faving 
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ſaving the Right of others. 1 Iuſt. 3 1. Stat. 1 Ed, 


6. c. 12. | 

There is an extraordinary Caſe in our Books, 
where a Man Tenant for Life, with Remainder in 
Tail to his Son, and Remainder to the right Heirs 
of the Father; he and his Son, who had no Iſſue, 


were both attainted of Felony, and both executed 


at one Time : And upon a Queſtion, if the Father 


"ſhould be now ſeiſed of an Eſtate in Fee, ſo as his 
Wife might be endowed, it was given in Evidence 


on a Writ of Dower brought by the Wife, that 


the Father moved his Feet after his Son was dead ; 
and thereupon the Jury found, that he died ſeiſed 


of an Eſtate of which the Wife might have Dower, 
and ſhe had Judgment accordingly. Cro. Eliz. 5502. 


„ In a Writ of Dower to Plea of Attainder of the 


Husband for Treaſon, the Woman replied, that be- 


fore the Attainder and committing the Treaſon, 
and aſter the Coverture, her Husband was ſeiſed 
of. ſuch Lands in Fee; and made a Feoffment there- 


of to a certain Perſon, whoſe Eſtate the Defendant 
then had, Cc. But it was adjudged, that the Wo- 
man ſhould be barred of her Dower; for by the 


Statute 5 & 6 Ed. 6. c. 11. it is enacted, that the 
Widow of any Man attainted of Treaſon ſhall nor 


be received to ask, demand or have Dower, of 


any of her Husband's Lands, whilſt the Attainder 


is in Force, Dyer 142. 


If a Wife commits Treaſon or Felony, ſhe ſhall 


loſe and forfeit her Dower. And if the Wife be 


divorced from the Husband for Adultery, which 
does not diſſolve the Bond of Marriage, but is only 
a Menſa & Thoro, it is ſaid this ſhall bar her of 
Dower : Tho' by my Lord Coke, the Divorce ought 
to be 2 vinculo Matrimonii, for Precontract, Con- 


her 
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her Husband, that is, if ſhe leave the Husband, and 
go away and tarry with an Adulterer, and willing- 
ly live with him, without being reconciled to her 
Husband, ſhe ſhall loſe her Dower: And if ſhe 
_ willingly with or to the Adulterer, this is a 
Departure and Tarrying, altho' ſhe doth not ſtay 
continually ; ſo if ſhe abide with him after againſt 
her Will, or if he turn her away; or if ſhe be 
obliged to cohabit with her Husband by the 
Cenſures of the Church, in all theſe Caſes ſhe 
loſeth her — 2 Inſt. 453. Koll. Abr. 680, 
681. 1 Inſt. ; 7 
A Wife tho  raviſhed, if ſhe ſtays with the 
Adulterer during the Life of the Husband willing- 
ly without Reconcilement, ſhe ſhall loſe her Dower: 
But if after an Elopement the Husband be recon- 
ciled ” the Wife, and ſhe lives with him again, ſhe 
ſhall be endowed; and if her Husband and ſhe 
demean themſelves as Husband and Wife, it is Evi- 
dence of Reconciliation. If the Wife elopes, and 
afterwards lives with her Husband Years and Days 
till his Death, with the good Will and Aſſent of 
the Husband, without Coercion of the Church, this 
ſhall not bar her of Dower, tho' it is not averred 
that ſhe was reconciled to her Husband. In cale 
a Man grants his Wife with her Goods to another, 
and after the Wiſe by Virtue of the Grant lives 
with the Grantee all the Life of the Husband, ſhe 
forfeits her Dower, becauſe ſhe lived in Adultery, 
notwithſtanding the Grant of the Husband: A 
notable Caſe of which is in Coke's Second Inſtitute, 
of Margery the Wife of John de Camois, who by 
her Husband's Conſent lived with Sir William 
Pannell. Dyer 196. 2 Iaſt. 435. 2 "= Abr. 
662. See Stat. Weſtm. 2. 13 Ed. 1. cap. 34. © 
It is holden, that if the Wife elope — ber 


Husband, oc. altho ſhe be barred of her Dower 
thereby, 
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| thereby, yet the Iſſue ſhall inherit the Eſtate. 

the Husband be attainted of Felony, the Wife is — 5 
be endowed; and yet the Iſſue ſhall not inherit 
the Lands, which the Father had in Fee-· ſimple: 
But before the Statute of 1 Ed. 6. in ſuch Caſe, 
i the Husband were ſeiſed of Land in general Tail, 
che Iſſue ſhould have inherited, but the Wife 
ſhould not ha ve been endowed of the Lands. 
1 Inſt. 40. 

Where a Widow releaſes all her Right to him in 
| Reverſion, her Dower is extin&; but if the Re- 
| leaſe be of all Actions real to the Son, who hath 
but a Reverſion expectant on a Freehold, it will 
not extinguiſh the Dower. The detaining of Char- 
ters from the Heir of the Husband, concerning the 
ſame Lands of which the Widow demands Dower, 
is a good Plea by the Heir in Delay of her Dower; 
But if ſhe deliver up the Evidences, ſhe ſhall have 
Judgment ; tho* if ſhe denies the Detainer, and it 
is found againſt her, ſhe thereby loſes her Dower ;; 
for ſhe is not worthy to be endowed of the Iobe- 
ritance of her Husband, who will wrongfully de- 
tain from his Heir the Charters by which he ſhould 
defend it. Yet if the Wife be with Child, ſhe may 
detain the Charters from the Heir for the Time 
being. and keep them for the Infant, 8 Rep. 151. 
Hob. 199. 9 Rep. 18. 

If a Wife levies a Fine with her Husband, ſhe 

debars herſelf of her Dower: And if a Man and his 
Wiſe enfeoff two Perſons by Deed, to hold to 
them and their Heirs; and after the Feoffor and 
his Wife levy a Fine to them, and the Heirs of one 
of them, they ſhall nevertheleſs have both the Fee- 
ſimple, as they had before, for the Fine ſhall 
enure as a Releaſe to extinguiſh the Right of the 
Wife only. By a common Recovery had againſt 
the Husband and Wife, of the Husband's Lands, 
the 


LY * 


—— 
. 


* 1 * 1 2 « 2 y 1 5 
Y l © 6 7 * * bo w — — an — 
4 3 . A » by 4 * 8 6 0 % = m 4 a - - 
— * en * * F Wag. * Hu 5 N J _ 4 — © _ K 72 - et _ = os 4 * kv. — = 
— — 1 8 F > cod * A hk & * = = 
rt SE. " Wa” — : x 8 2 — fo 0s. xr AMOS aa” Be Lib a” ws 3 e * ** - N 
w : 1 * OY 4 N: as. ls n * = 1 * Y ( _— * a * > 7 l > y 1 "*. ol q 1 & 7 l by R 2 * 4 \ ; _ 4 _ 
— — « * - a = * 5 "os V3.4 N 8 y * _ — 6 * 9 = \ * 1 . p 
— — — . ——— - l — — oy * ac, 4 e 1 2 2 2 n * g 1 3 , = by - 5 4 N 
2 ACK 4 8 1 wa + | —.— 1 * 1 re CY) ww e SEG wp , 1 % av > X * . 
— * * n Ly na R 1 — 4 * © a. $* I I 4 4 
* * 5 N DM: . IP * * * by 1 — "0 0 U * 4 3; o 
: . s > 3 I * 1 — * f X — 
a 4 - , p EIS. WA SE . Ke 2 Mr hog * = ; = 
=— 9 0 1 Z . 1 4 4 _ p N 2 y 
— — — — BI , n * * l A = , 2 p ” ' N b J «99m  » — _- 
v 4 . $$ 5+ ih. +» 5 tec 2 * ay LEY * * n 1 PIE * — - * A- 8 . I my 
* 5 x — . 25 2 3 a” 2 K — — 1 * * — 2 n * 
— r . Ld > | R. —— * ene aon * . _ UA — 5 Pas, tb mae gs pe ; * y l 
ee. — 1 — ++. 3 ; * — 0 24.4 . 2 — bg — * — ; 4 A % . a 
"* — — — 5 7 - - . 1 e N ——ñä—j—Gäm q 22 — 1 7 * ö * + 8 K "= — * 4 3 * Ly 1 5 4 
OY 7 Oh cies Lads 1 mann r * * — a . OED os; goers . 3 P — = * p s 1 4 7 2 1 4 YT 4 — 
- — — hou mat * _ 4 * . . "2 3 — - -+ ms a1 3 SD ek. 1 88 * * wlll ee roo nw aw 4 E 7 ; 0 a W 5 _ 
6 — * 4 3 2 * 9 e _ " . = » —— — did * 1 — . - 2 
* * N * Ig e 3 * Fed 5 , 
$ 
Fa a 


142 Ok Eſtates in Dower, 
the Wiſe is debarred of her Dower; and yet ſhe 


ſhall not have any Recompence in Value, as other 
Perſons are ſuppoſed to have in ſuch Caſe. 2 Rep. 


74. Ploud. 5 14. 


A Widow brings a Writ of Dower againſt the 


Heir, and he comes into Court upon the Sum- 


mons, and pleads that he hath been always ready, 
and yet is to render Dower, Cc. if the Wife hath 
not requeſted her Dower, ſhe ſhall not recover the 
mean Value and her Damages, which in that Caſe 


will be loſt; for the Heir holdeth by Title, and 


doth no Wrong till ſuch Requeſt be made. The 
Statute of Merton, 20 A. 3. which gives Damages 
to the Widow, ordains that they ſhall be recover'd 


only in Writ of Dower unde nihil habet, not in 
Writ of Right of Dower, for Damages are not re- 
coverable in any Writ of Right; nor in a Writ of 


Dower ad oſtium Eccleſiæ, &c. becauſe fhe may en- 


ter into ſuch Dower without Suit: The Husband 
muſt alſo here die ſeiſed of the Freehold and Inhe- 


ritance; ſhe muſt be able to prove a Demand of 
the Dower, and ſhe muſt not delay her ſelf, Cc. 


| This Statute extends to Dower of Copyholds; but 


Damages are not given where Dower is aflign'd in 
Chancery, nor where the Heir or Feoffee aſſign 
Dower; for ſhe muſt recover by Plea: And the 


Damages are to be aſſeſs'd to the Time of the 


Judgment obtained, not to the Time of. the In- 
quiſition on the Writ of Inquiry. 1 Jnft. 33 


x'Loon: 56. | © 


la Dower againſt eight Defendants, Two of 

them confeſſed the Action, and the other pleaded 
in Bar, and Judgment was immediately given a- 
gainſt thole Two who had confeſs'd the Action, 


that the Demandant ſhould recover againſt them 
the third Part of two Parts into eight Parts to be 


divided; and afterwards the Plca in Bar being ill, 
b = the 
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the Demandant had Judgment to have Seiſin a- 
ainſt the other ſix Defendants, of the third Part 
of ſix Parts, into eight Parts to be divided. Dyer 
; S the Wife cannot enter into her Dower by 
the Common Law after her Husband's Death, but 
is driven to her Writ of Dower to recover the 
ſame, wherein ſometimes great Delays are uſed; 
therefore of great Eſtates, Jointures are now uſual- 
ly made in Satisfaction of Dower, and theſe Ac- 
tions of Dower are not fo frequently brought as 
they were formerly. See 1 Inſt. 32. The Wife of 
2 Man who is baniſhed, ſhall have Dower in his 
= Life-time, if ſhe has no Jointure; and ſhall ſo en- 
joy a Jointure, Cc. Fenk. Cent. 4. 5 


As to Jointures made of Eftates in Lands, 


A Jointure is a Settlement of Lands and Tene- 
ments, made to a Woman in Conſideration 
of Marriage, for Term of Life; and is generally ſo 
called, becauſe it is granted Ratione Juncturæ in 
= Matrimonio. 3 Rep. 27. 1 3 
By the Lord Coke, a Jointure is defined to be a 
Bargain and Contract of Livelihood, adjoined to 
the Contract of Marriage; being a competent Pro- 
= viſion of Freehold for the Wife, of Lands or Tene- 
ments, Cc. to take Effect after the Death of the 
Husband, for the Life of the Wife at leaſt, if ſhe 
ber ſelf be not the Cauſe of the Determination or 
Forfeiture of it: Of which you may read at large 
in Vernon's Caſe. 1 Co. Inſt. 36. 3 

Io the making of a perfect Jointure, according 
to the Statute of 27 H. 8. cap. 10. to bar Dower, 
| ſeveral Things are to be obſerved: It muſt be 
| 1 5 ns 


I 
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made to take Effect for the Life of the Wife in 


Poſſeſſion or Profit, preſently aſter the Deceaſe of the 


Husband; it is to be for the Term of her own Life, 
or a greater Eſtate; but it may be limited whilſt 
ſhe remains a Widow, &c. for her Jointure; (ard 
then the Widowhood ſhall be conſtrued an Eftate 
to her for Life, becauſe it cannot determine with- 
out her own Act.) It muſt be made to her ſelf, 
and to none other for her; it is to be expreſſed to 
be in Satisſaction of her whole Dower, and not a 
Part thereof; and it may be made either before or 


after Marriage, but if made after, the Wife may 


claim Dower, and wave her Jointure, as I have 
before obſerved under Dower, 1 Inſt. 36, 
4 Rep. 3. fe | hos 
A Jointure being ſo made, the Woman ſhall not 
have both the Jointure Lands and her Dower: 
But if a Man makes a Feoffment in Fee of Lands 
or Tenements, before or after the Marriage, to the 
Uſe of the Husband for Life, and after to the Uſe 
of another Perſon for Life, and then to the Uſe of 
the Wife for her Life, in Satisfaction of her Dower; 


this is no Jointure within the Statute, becauſe by the 


firſt Limitation it was not to take Effect in Poſleſ- 
ſion or Profit, preſently after the Husband's Death; 
and altho' the ſecond Life ſhould die living the 
Husband, and after the Death of the Husband the 
Wife entereth, this is no Bar of her Dower, but 
ſbe ſhall have that alſo. The Eſtate mult be either 
in Fee- tail, or for her own Life; for an Eſtate for 


the Life or Lives of one or many others, or to her 


for an hundred or a thouſand Years, & c. if ſhe 
live ſo long, or without ſuch Limitation, it bars 
not Dower, tho” expreſly made in Satisfaction 


thereof: And if an Eſtate be made to others in 


Fee-limple, or for her Life upon Truſt, ſo as the 
: 1 | „„ Eſtate 
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Eſtate remains in them, notwithſtanding it be for 
her Benefit, and by her Aſſent, yet is this no Bar 
of her Dower. 1 Inſt. 36. | 
| Before the Making of the Statute 27 Hen. 8. the 
greateſt Part of the Land in England was convey- 
ed to Perſons to Uſes; and as the Wife was not 
| Jowable of Uſes, her Father or Friends upon her 
| Marriage procur'd the Husband to take an Eftate 
| from his Feoffees, or others ſeiſed to his Uſe, to 
him and to his Wife before or after Marriage for 
their Lives or in Tail, for a Proviſion for the Wife 
after the Husband's Death : Then came this Sta- 
tute, which — the Poſſeſſion and Eſtate of 
the Lands to the Uſe, by which the Husbands 
were ſeiſed accordingly, and by Conſequence if it 
had not been further enacted, the Wives would 


| have as well their Dower as their Jointures; and 


for that Reaſon, the Branches concerning ſoin- 
tures were added to the ſaid Statute. 4 Rep. 1, 2. 

Dyer 266. pr” = 190 | - et 
And all other Settlements in Lieu of ſointure, 


not made according to the Statute, are Jointures at 


Common Law, and no Bars to Claim of Dower: A 
Father made a Feoftment to the Uſe of himſelf for 


| | Life, and afterwards to the Uſe of his Son and his 


Wife, for their Lives, for the Jointure of the Wife; 
this was held to be no Jointure to bar the Wife of 
ber Dower, becauſe it might not commence imme- 
diately after the Death of the Husband, for he 
might die in the Life-time of his Father. So if a 
Feoffment be made to the Uſe of the Husband for 
Life, Remainder to another for Years, Remainder 
to the Wife for her Jointure ; it bars not the Wife 
of her Dower. Cro. Jac. 489. Hutt. ri, 
But a Feoffment is made in Fee, upon Condition 
that the Feoffee ſhall make another Feoffment to 
the Uſe of the Son of che Feoffor, and to his the 
— on L = Son's 
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Son's Wife, in Tail, Remainder to the right Heirs 


aſ the Feoffor, which Feoffment is made accord- 


ingly ; adjudged this is a good Jointure within the 
Ftatute, and Bar to the Dower of the Wife. If 
an Eſtate be made to the Wife for her Life, upon a 
Condition, it may bar the Wife, if ſhe accept the 
fame; 28 2 Jointure to a Woman, on Condition to 
perform the Husband's Will was held good, where 
the Wife enteted and agreed to the Eſtate: And in 
Caſe a Husband deviſes Land to his Wiſe, for Life, 
Oc. 28 @ Jointure in Satisfaction of her Nower, 
and ſhe accepts it after bis Death, ſhe will be bar- 
ted. Moor 28. 3 Rep. 2. Bro. Dow. 69, Dyer 
220. 

If the Husband make 3 1 of Lands to his 
Friends, for a certain Term of Years, in Truſt for. 
his Wife and Children, that ſhe ſhall have 100 J. a 
Year out of it, or in any ſuch like Manner; by 
Virtue of this Settlement, ſhe may have the Provi- 
ſion which is no Jointure, and likewiſe her Dower. 
And where an Eltate is made to a Husband in Tail, 
with Remainder to the Wife for Life, and Re- 
mainder to other Perſons: This is not ſuch a Join- 
ture, as With her Acceptance, within the Statute 
will hinder her from Dower; and here tho” the 
Husband dies without Iſſue, it will not help it, 
but the Wife ſhall be endowed in his other Lands: 


But if the Eſtate were made to the Husband and 


Wife for their Lives, it would be other wiſe. 
13 Jac. 1. B. R. 2 Heß. Abr. 74. 
A Husband, Tenant in Tail, Remainder to his 


Wife for Life, makes a Feoffment in Fee to the 


Uſe of bimſelf, and his Wife during Life, for her 
Jointure; it is no Bar to the Dower of the Wife, 
| becauſe it may be avoided by a Remitter to her 
fiat Eſtate for Life, If Lands are conveyed to a 
Woman in Part of her Jointute before Marriage, 
and 
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and after Marriage other Lands are granted in full; 
in this Caſe, as ſhe had not at firſt her full Join- 
ture, ſhe ſhall take her firſt Jointure Lands and 

Dower together. But if a Woman conceals her 
]Jointure commonly made, and brings Dower and 
recovers it, and then ſets up her Jointure, the is 
barred of the Jointure ; and by bringing Writ of 
Dower for her Thirds, the Wife waves the Benefit 
of Entry into Lands, ſo as to hold them in Jointure. 
Moor 872. 3 Rep. 3. Cro. Elix. 128, 137. 
 . The Husband covenanted to ſtand ſeiſed of 
Lands, to the Uſe of himſelf and his Heirs, till the 
Marriage ſhould take Effect; and afterwards to 
himſelf, his Wife, and their Heirs; and it was ad- 
judged a good Jointure, within the Statute 27 H. 8. 
And a Deviſe to a Wife for Life, or in Tail, for 
her Jointure, is good within that Statute: But a 
Deviſe to a Wife, for Term of her Life generally, 
is not good; though where an Aſſurance was 
made to a Woman, and it was not expreſſed to be 
made for her Jointure; it was held it might be 
averr'd to be made for that Purpoſe, which Aver- 
ment is not traverſable. Dyer 248. 4 Rep. 4. 
- Owen 33. 
A Maſter, in Confideration of Service done by 
bis Servant, and for divers other Conſiderations, 
granted Lands to him, and a Woman he intended 
to marry, and to the Heirs of their two Bodies to 
be begotten, creating an Eſtate-tail; the Marriage 
took effect, but this was not a Jointure, for it was 
not a Gift of the Husband, or any of his Ance- 
ſtors, but. of his Maſter, and in Conſideration of 
Service, which will not make the Husband ſuch a 
Purchaſer as the Law requires. Yet as to Conſide- 
rations, in theſe Caſes, if an Eſtate is ſettled in 
| Jointure upon a Woman, in Conſideration of Mo- 
ney paid, and aiſo of a Marriage to be had; the 
EEE L 2 | Marriage 
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Marriage ſhall be look ' d upon to be the Conſidera- 
tion. Moor 683. Cro. Jac. 474. „ 
If no Inheritance is reſerv'd to the Husband and 


his Heirs, but the Eſtate is limited to the Wife for 


Life, or in Tail, the Remainder to a Stranger; it 


is not a Jointure; tho”. made by the Husband or 
his Anceſtor: Nor is an Eſtate ſettled in Jointure, 
coming from the Anceſtors of the Wife, and not of 
the Purchaſe of the Husband or his Anceſtors, any 
Jointure within the Statute 11 Hen. 7. cap. 20. as 
to Diſcontinuances, Alienations, Cc. The Father 
of the intended Wife, in Conſideration of Mar- 
riage, covenanted to aſſure Lands to the Husband 
and Wiſe, his the Covenantor's Daughter, and the 
Heirs of her Body, &c. this was adjudg'd no 
Jointure, within the Meaning of the Stat. 11 H. 7. 
being an Advancement of the Woman by her own 
Father. And an Eſtate in Fee-ſimple conveyed to 
a Woman for her Jointure, was not any Jointure 

within that act; which never extended to Lands 
granted to Women in Fee: But ſuch Eſtate in Fee 
conveyed to a Woman for her Jointure, and in Sa- 
tisfaction of Dower, is a Jointure within the Sta- 
tute 27 Hen. 8. Though an Eſtate for Life is the 
uſual Jointure. Cro, Elix. 2. 2 Cro. 264. 4 Rep. 3. 
a Li. $0. * | 
If a Husband in the Life-time of his firſt Wife 
ſettles Lands to the Uſe of himſelf for Life, Re- 


mainder to his firſt and other Sons in Tail, and 


the Wife dies without Iſſue; and then he on his ſe- 


_ cond Marriage, in Conſideration of a Portion paid, 


agrees to ſettle Part of the Lands as a Jointure on 
his ſecond Wife, the Court of Chancery will ſet 
alide the firſt Settlement, as fraudulent againſt the 
Jointreſs, who is a Purchaſer for valuable Conſide- 
ration. 1 Chan. Caf. 100, 5 8 


A 
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A Man and a Woman intending to intermarry, 
he enter'd into Articles with her before their Mar- 
riage, by which he agreed to ſettle ſuch Lands up- 
on her in Jointure, & c. and in Purſuance of thoſe 
Articles ſhe marries him; if he dies before any Set- 
tlement made, the Widow in Equity ſhall have the 
Articles executed, and hold the Lands for her Life, 
Cc. But if a Man, in Conſideration of a Marriage- 
Portion, Articles to ſettle a Jointure, and dies be- 
fore the Portion paid, or Settlement made; and the 
Wife takes out Adminiſtration to him, and ſo be- 
comes intitled to the Money, and then ſues the 
Heir of the Husband to have the ſointure ſettled, 
ſhe ſhall have no Relief; for ſhe is not intitled to 
the Jointure and Money too: Though it is here 
ſaid, in Caſe the Husband had actually received the 
Portion, and it had been in his Poſſeſſion, ſhe 
would have had it as his Adminiſtratrix. 2 Ventr. 
343. 1 Vern. 463. | 
If one gives a voluntary Bond after Marriage, to 
make a Jointure to his Wife, and accordingly he 
makes ſuch Jointure, and the Wife delivers up the 
Bond thereupon, and the Jointure is defeated ; the 
 Tointure may be made good out of the Perſonal 
Eſtate, there being no Lands, nor any Creditors : 
-For the Delivery up of the Bond by a Feme Co- 
vert, could no Way bind her. In a Covenant 
that the Woman's Jointure ſhall be of ſuch a yearly 
Value, and it falls ſhort; tho' her Eſtate be not 
without Impeachment of Waſte, yet ſhe may com- 
mit Waſte, ſo far as to make up the Defect of the 
ointure, and Equity will not prohibit it: And in 
another Caſe it was held, that a Proviſion for a 
Wife, Cc. was not to be conſider'd as a voluntary 
Covenant, and therefore a Deficiency of a Jointure 
ſhall be made up, notwithſtanding her Negle& in 
not Requeſting it during Coverture; for the 
K 3 Laches 
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Laches of a Feme cannot be imputed to her, 
1 Vern. 427, Mich. 1698. Hil. 1701. To 
After the Death of the Husband, the Wife may 
enter into her ſointure, and is not obliged to pro- 
ſecute a real Action for Recovery of it, as ſhe is 
to recover Dower by the Common Law: And up. 
on a lawfu} Eviction of her Jointure, as where the 
Lands are lawfully recovered from the Husband by 
a Verdict and Judgment, the Wiſe ſhall be endow- 
ed according to the Rate of her Husband's Lands, 
whereof ſhe was dowable at Common Law; ſhe 
Mall have Recompence in Value of other Lands of 
the Heir, for the Term of her Life. And if ſhe 
be evicted of Part of her Jointure, ſhe ſhall have 
Dower for the Whole. 1 Inſt. 37. Stat. 27 H.8. 
Moor 717. . „„ | 
But where Eſtates ſettled on a Wife, upon Mar- 
riage, Cc. are a Jointure, if the Jointreſs after 
the Death of the Husband, makes any Alienation 
of them by Fine, Feoftment, &c. with another 


Husband, it is a Forfeiture of the ſame ; but if they 


are not 2 Jointure by Law, tis otherwiſe : A Join- 
trels within the Statute, may make a Leaſe for 
forty Years, &c. if ſhe ſo long live; and alſo for 
her Life, and be no Forfeiture, though ſhe levies a 
Fine Sur Conuſance de droit, & c. In other Caſes, 
if ſhe levy a Fine, it is a Forfeiture; and if a Join- 
treſs within the Statute 11 HF 7. ſufter a Recovery 
covinouſly to bar the Heir, he may enter preſently, 
A Wife's Jointure ſhall not be forfeited by the 
Treaſon of the Husband ; as in Caſe of Dower : 
But Feme Coverts committing Treaſon or Felony, 
may incur Forfeiture of their Jointures ; and being 
convict of Recuſancy, they forfeit two Parts in 
Three of their Jointures and Dower by Statute. 
| Cro. Jac. 688. 3 Rep. 50. 2 Leon. 206. 2 Nel. 
Ar, 1049. 5 Ed. 6. 3 Jac. 1. cap. 4. 

8 Marriage 


and Jointures. "and 

Marriage Settlements or Jointures commonly are 
made of the Eſtate of the Husband, &c. to the 
Husband for Life, after his Deceaſe to the Wife for 
Life for her Jointure, and to their Children or 
Iſſue in Remainder, with Limitations to Truſtees 
to ſupport contingent Uſes, and Terms granted to 
the Truſtees to raiſe Daughters Portions, &c. And 
they are made ſeveral Ways, viz. by Leaſe and 
| Releaſe, Fine and Recovery, Covenant to ſtand 
ſeiſed to Uſes, Fc. And theſe Settlements the 


Law is ever careful to preſerve, eſpecially that 


Part of them which relates to the Wife ; of which 
ſhe may not be deveſted, but by her own Fine, 


unleſs ſhe otherwiſe cauſe a Forfeiture thereof by 


committing of Crimes, in the Caſes before-men- 
tioned. 

And if a Woman about to marry, to prevent her 
Husband's Diſpoſal of her Lands, conveys the ſame 
to Friends in Truſt, and they with the Husband 
after Marriage make Sale of he Lands, the Court 
of Chancery will decree the Purchaſer to reconvey 
to her. And where a Man in mean Circum- 


ſtances, had married a Woman of conſiderable For- 


tune, upon Suggeſtion by the Friends of the Wife 


of Lunacy, Cc. though the Woman was in Court 
and thought ſenſible enough, her Friends moved 


that her Eſtate might be ſo ſettled, that ſhe might 
not be wrought on by the Husband to give it from 


| her Children by him, or which ſhe might have by - 
any other Husband, which the Court thought fit 


to order: And in this Caſe, a Precedent was re- 


membered, that the Settlement was to be to the 
Husband and Wife, and the longer Liver of them; 


then to the Iſſue between them, c. with a Power 
in Caſe of Failure of Iſſue, for the Wiſe to diſpoſe. 


Tothil 43- Seinn. 110. 
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152 Of the Effate by the Curteſp. 

Beſides Dower and Jointure of the Husband's 
Lands, the Wife ſurviving her Husband is intitled 
to all her Chattels real, as Terms for Years, Cc. 


and Bonds again, unleſs the Husband bath alter'd 


the Property thereof in this Life-time. If a Bond 
be given by the Husband to the Wife before Mar- 
_ to leave ber worth ſo much at his Death, it 
ood: And on mutual Promiſes of Marriage in 
Writing, if either Party refuſes, Action lies for Da- 
mages. 2 Sid. 58. 2 Ventr. 361. 1 Salk. 24. 


The Tenant by the curteſy of Eng- 
land tg, 


Here a a taketh a Wiſe ſeiſed in Fee- 

ſimple, or Fee-tail general, or as Heireſy 
in ſpecial Tail, and hath Iſſue by her, Male or Fe- 
male, born alive, which by any Poſſibility may in- 
herit the Eſtate, and the Wife dies; the Husband 
ſhall hold the Lands during his Life, and is called 
Tenant by the Curteſy of England, becauſe this 
Privilege is not allowed in any other Country, 
1 Inſt. 29. 

And in divers Caſes it is aid a Ri ſhall be Te- 
nant by the Curteſy, where a Woman ſhall not be 
endowed : If Lands are given to two Women, and 
to the Heirs of their two Bodies begotten, and one 
of them takes Husband, and bath Iſſue, and dieth, 
the Inheritances being ſeveral, the Husband hal) 

e Tenant by the Curtely; but certain it is, if 

2 be given to two Men, and the Heirs of their 
two Bodies, and one taketh Wife and dieth, ſhe 
ſhall not have Dower. Alſo a Man ſhall be Tenant 

EY | | by 


Pk the Eſtate by the Curtety. 153 
by the Curteſy of a Caſtle, which ſerves for the 
publick Defence of the Realm; tho' a Woman ſhall 
not be endowed thereof: And one may be Tenant 
by the Curtely of Common ſans Number, when 


a Woman cannot have Dower thereof, 1 Co. 


If. 30. 9 
To give Tenancy by the Curteſy, four Things 


are requiſite, viz. Marriage; Seiſin of the Wiſe; 
Iſſue, and Death of the Wife. As to Seiſin in this 


Caſe, it is intended a Seiſin in Deed, if it may be 


attain'd unto: As if a Man dieth ſeiſed of Lands 
in Fee - ſimple, or Fee- tail general, and they deſcend 


to his Daughter, and ſhe takes a Husband and 


hath Iſſue, and dies before any Entry, the Huſ- 
band ſhall not be Tenant by the Curteſy; and yet 
he had a Seiſin in Law: But if ſhe or her Husband 
had durivg her Life enter'd, he would have been 
| Tenant by the Curteſy, And where a Perſon 
ſeiſed of an Advowſon, or Rent in Fee, hath a 


Daughter, who is married, and has Iſſue, and dies 


ſeiſed ; if the Wife, before the Church become void, 
or the Rent becomes due, dieth, here ſhe hath but 
a Seiſin in Law, yet the Husband ſhall be Tenant 
by the Curteſy; for no other Seiſin could be ob- 


tained. Though a Man ſhall not be Tenant by 
the Curteſy of a bare Right, Title, Uſe, or of a 


Reverſion or Remainder expectant upon any Eſtate 
of Freehold, unleſs the particular Eſtate be deter- 
mined during the Coverture. 1 Juſt. 29. Dyer 9. 
F. N. B. 149. | 


If a Woman Tenant in Tail general, takes a 
Husband, and hath Iſſue, the Iſſue dies, and the 


Wife. dies without any other Iſſue, the Husband 


ſhall be Tenant by the Curteſy, altho' the Eſtate. 


in Tail be determined ; becauſe he was intitled by 


Law hefore the Eſtate-tail was ſpent, and for that 
the Land remains, and his Eſtate is not deriv'd 


meerly 
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154 Of the Eſtate by the Curteſp. 
meerly out of that of the Wife, but is a Benefit of 
Law tacitly annexed to the Gift. So if a Man be 
ſeiſed in Fee-fimple of a Rent, and makes a Gift 
in Tail general to a Woman, who marries, and 
hath Iſſue, which dies, then the Wife dies with- 
out Iſſue, the Husband ſhall be Tenant by the 
Curteſy of the Rent, becauſe the Rent remaineth : 
But where a Gift in Tail is firſt. made, reſervin 
Kent to a Woman and her Heirs; and' the Wis 
dies without leaving Iſſue, her Husband ſhall not 
be Tenaut by the Curteſy of this Rent; ſor the 
Rent being newly reſerved, is by the Act of God 
determin'd, and no Eſtate thereof remains. If an 
Eſtate of Freehold in Rents, Commons, or ſuch. 
like be ſuſpended, a Man ſhall not be Tenant by 
the Curteſy; but if the Suſpenſion be but for 
Years, he ſhall. 1 Inſt. 30. 8 Rep. 36. Ploud. 
155. 5 8 0 

A Feoffment was made to the Uſe of a Woman 
in Tail, upon Condition of Paying a certain Sum 
of Money to another, within a Time limited, and 
on Default of Payment of the ſaid Sum, then to 
ſuch other Perſon in Tail, &c In this Caſe it 
was adjudged, that by the Non-payment of the 
Money the Eſtate-tail was determined, and where 
ever ſuch an Eſtate is determin'd, and not deſeat- 
ed, the Husband is Tenant by the Curteſy, In a 
Caſe where a Rent-charge was granted to a FPeme 
Sole in Fee, to be paid after the Death of another 


Perſon, and ſhe married and had Iſſue; the Court 


inclined, that the Husband was Tenant by the 
, Curteſy, becauſe tho' the Rent was payable in 
futuro, yet it was aſſignable, and might be granted 
over, which proves that it was in eſſe. 1 And. 

184. 1 Leon. 167. 2 Sid. 110, 117. „ 
The Iſſue, which ſhall intitle a Man to be Tenant 
by the Curteſy, muſt be born in the Life of the 
| by | Wife, 


» 


Pe the Eſtate by the Curtfeſy. 155 

Wife, and born alive, which may be proved by 
Motion, Stirring, &c. And being born alive, tis 
ſufficient, without crying; for perhaps it may be 


1 born Dumb, and if the Iſſue is deaf, or dumb, or 


both, or be an Ideot, and is not a Monſter, it is 
lawful Iſſue to make the Husband Tenant by the 
Curteſy, and to inherit the Land. If a Child is 


born alive, it is not material whether it is baptiſed, 


or ever heard to cry, to make the Husband Te- 
nant by the Curteſy: But if the Child is ripp'd 
out of the Mother's Body after her Death, tho' it 
be alive, it will not intitle Tenancy by the Curte- 
ſy; for this ought to begin by the Iſſue, and be 
conſummate by the Death of the Wife, and the E- 
ſtate of Tenant by the Curteſy ſhould avoid the 
immediate Diſcent. And as the Child muſt be 
| ſuch as by Poſſibility may inherit; therefore if 
Land be given to a Woman and the Heirs Male 
of her Body, and ſhe takes Husband, and hath 
Iſſue a Daughter, and dies; this Iſſue cannot poſ- 
ſibly inherit, ſo that the Husband ſhall not be Te- 
nant by the Curteſy. 1 Inſt. 29. Terms de Ley 206. 
1 Nelſ. Abr. 578. 3 el > 
It is not requiſite that the Iſſue be born and 


< 


alive when the Land deſcends or comes to the Wo- 


man: For if a Man marries a Woman ſeiſed of 
Lands in Fee, and is diſſeiſed of the Lands, and 

then hath Iſſue, and the Wife dies, he ſhall enter 
and hold by the Cufteſy: So if he hath Iſſue, 
which die before the Lands deſcend to the Wife. 
And alcho* the Eſtate of Tenant. by the Curteſy be 
not conſummate till the Wife's Death, yet it bath 


fuch a Beginning after Iſſus had in the Life of che. 


Wife as is reſpected in Law : For if he make a 
Teoffment in Fee, and the Wife dieth, the Feoftee 
 fhall hold during his Life; and ſuch Feoffment can- 
not be a Forfeiture, becauſe the Feoffor 5 an 
8 . Eſtate 
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Eſtate of Tenant by the Curteſy initiate, and was 
ſeiſed of the Inheritance. 1 Inſt. 29, 30. 

But if a Man intitled to be Tenant by the Cur- 
teſy, makes a Feoffment in Fee upon Condition, 
and he enters for Breach of the Condition, and 
then his Wife dies, he ſhall not in this Caſe be 
Tenant by the Curteſy; becauſe his Tenancy by 
the Curteſy was extin& by the Feoffment; as when 
the Lord diſſeiſes his Tenant, and makes ſuch a 
Feoffment, this is a Releaſe in Law, and ſhall ex- 
tinguiſh the Seigniory as much as a Releaſe in 
Deed, and the Re- entry ſhall not revive it, for the 
Condition is annexed to the Feoffment, and not to 
the Releaſe. And where a Man ſeiſed of Land in 
the Right of his Wife, maketh a Feoftment in Fee, 
and the Eſtate is then made back to the Wife; 
the is thereby remitted, and yet he ſhall never be 
Tenant by the Curteſy of the Land. Ibid. Hob. 

8. 

31 2 Woman takes Husband, and hath Iſſve, 
and Lands deſcend to the Wiſe, the Hosband en- 
ters, and after the Wife is found an Ideot by Of- 
fice, the Lands ſhall be ſeiſed by the King ; for the 
Title of the Tenancy by the Curteſy and of the 
King begin at one Inſtant, and — * the Title 
of the King ſhall be preferred : But this is made a 
ueſtion by ſome Authors, becauſe the Fee and 
Freehold were in the Wife, -and the Wife of an 
Ideot ſhall have Dower; therefore after the Wife's 
Death, the Husband ſhould be Tenant by the Cur- 
tely. 1 Inſt. 30. Hawkins's Abr. 43. 
A Man marries a Woman ſeiſed of Lands in Fee, 
and hath Iſſue, and after the Wife is attainted of 
Felony, ſo that the Iſſue cannot inherit to her, 
yet he ſhall be Tenant by the Curteſy, in regard 
to the Iſſue which he had before the Felony, and 


which by Poſſibility might then have inherited: 
| | * 


Of the Eſtate by the Curteſy, 157 
But if the Wife had been attainted of Felony, be- 
fore the Iſſue had, altho' he hath Iſſue afterwards, 


he ſhall not be Tenant by the Curteſy in ſuch Caſe. 


1 Inſt. 40. | | 

It has been held, that a Tenant by the Curteſy 
cannot claim by a Deviſe, and wave his Eſtate of 
Tenancy by the Curteſy; becauſe, as tis held, the 


Freehold commenced in him, before the Deviſe for 


Term of his Life. A Man, being ſeiſed in Fee of a 


Houſe in London, deviſed it by Will to 4. bis 


Couſin, a Widow, and after her Deceaſe to R.S. 
her Son and Heir apparent, and died ; A. married 


a ſecond Husband, and had Iſſue by him, and af- 
terwards ſhe died; it was adjudged, that her Huſ- 


band could not be Tenant by the Curteſy, becauſe 
his Wife was only Tenant for Life. Dyer 357. 


A Perſon deviſed Lands to his Siſter for her 


Life, and if ſhe married and had Iſſue Male of her 
Body living at the Time of her Death, then to 
| ſuch Iſſue Male and his Heirs for ever; but if ſhe 
died leaving no Iſſue Male, then the ſame to re- 
main over to another: She married, and had Iſſue 
a Son, who aſterwards died, and then ſhe died; 
but it was decreed the Husband ſhould not be Te- 
nant by the Curteſy, for the Inheritance was never 


veſted in the Wife during her Life, and her Eſtate 


being only to ſupport the contingent Eſtate-tail to 
her Iſſoe, &c. 2 Mod. Caſ. L. and E. 147, 150. 

By the two laſt mentioned Caſes it appears, how 
Tenancy by the Curteſy may be prevented, by 
creating an Eſtate for Life in the Wife; and as the 
like Eſtate in a Husband prevents Dower, ſo does 
the making a Jointenancy in the Lands, &c. 
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158 Of Eſtates held in Common; 


"—_ * * — 


Of Eſtates of Tenants in Common, 
and of Jointenants. 


r knants in Commor are ſuch as hold Lands in 
Fee, for Life or Years, by ſeveral Titles, or 

by one Title and ſeveral Rights; and they have 
the Poſſeffion or Occupation of the Lands in Com- 
mon, but ſeveral Eftates. Litt. 292, 

The eſſential Difference between Jointenants and 
Tenants in Common, is that, Jointenants have the 
Lands by one joint Title, and in one Right, and 
Tenants in Common by ſeveral Titles or Rights ; 
for which-Reaſon Jointenants have one joint Free- 
hold, and Tenants in Common have divers. Free- 
holds, only this Property is common to them both, 
that their Occupation is undivided, and neither of 
them knoweth his Part in ſeveral: For Tenants in 
Common know not their own Parts, but take the 
Profits in Common, If one Jointenant dies, his 
whole Intereſt ſhall ſurvive to the others: But the 
Eſtates of Tenants in Common, ſhall deſcend to 
their Iſſue, &c. So that their Heirs and Execu- 
tors ſhall have their Parts and Shares, and not 
the Survivors, as in Caſe of Jointenants. 1 Inſt. 
1389, 181, 

If Lands are deen or granted to two Perſons, 
to hold the one Moiety thereof to one and his 
Heirs, and the other Moiety to the other and his 
Heirs, they are Tenants in Common: And the 


Habendum may ſever the Premiſſes or Parties in a 


Deed, as when Land is granted to Two, to hold to 
one for I ife, Remainder to the other for Life. And 
in the firſt Caſe of Land given to Two, Habend. to 

2 them 


and by Jointenants. 159 
them by Moieties, the Subſtance of the Premiſſes 
is not alter d; for both of them have the Whole 
in Uſe and Common, as they ſhould have it by 
the Premiſles jointly, which is but a Point of Qua- 
lity alter'd: But if it were twenty Acres to Two, 
(in particular) to hold ten Acres to one, and ten 
to another, ic would be void and repugnant. A 
Man ſeiſed in Fee of Lands, infeoffs another of a 
Moiety, or Third, or Fourth Part of the ſame Land, 
without any Aſſignment or Limitation of it in Se- 
.veralty, at the Time of the Feoffment, in ſuch 

Caſe the Feoffee and Feoffor are Tenants in Com- 
mon. Litt. Sect. 298, 299. Cro. Car. 75. 2 Cro. 
564. Hob. 172. : 

A Gift is made of Lands to two Men, and the 
Heirs of their two Bodies, the Donees have a joint 
Eſtate for Term of their Lives; and if each of them 
bath Iſſue and die, their Iflues ſhall hold in Com- 
mon, Cc. But if Lands be given to two Biſhops 
or Parſons, and their Succeſſors, they are Tenants 
in Common at firſt, and have no joint Eſtate for 
Life ; for they take in their Politick Capacities in 
Right of their Churches. In caſe a Leaſe is granted 
to a Biſhop. and a Layman, they are not Tenants 
in Common but Jointenants, becauſe they both 
take it in their natural Capacities: And yet where 

Lands are given to a Layman and a Parſon, and to 

the Heirs. of one of them, and Succeſſors of the 
ather, they are Tenants in Common, by Reaſon 

the Fee veſts in them in ſeveral Capacities. 1 Inſt. 
189, 190. Pha 239 2 Refi 9k; . 
Tenants in Common may be by Title of Pre- 

ſcription; as if one and his- Anceſtors, or they 
Whoſe Eſtate in Fee he hath in one Moiety of the 
Lands, have holden in Common the ſame Moiety 
with the other Tenant who hath the other Moiety, 
and with his Anceſtors, or them whoſe __ ” 
| | | | | at 


160 Of Effates held in Common, 
hath undivided, Time out of Mind. Of this 
there is good Authority in Law; but Jointenants 
cannot be by Preſcription, becauſe there is Survi- 
vorſhip between them, but not between Tenants 
in Common. Lit. 310. 1 Iuſt. 195. F. N. B. 
125. 
If a Man covenants to ſtand ſeiſed to the Uſe of 
A. for Life, and after to two others, equally to be 
divided, and to their Heirs and Aſſigns for ever, 
the Inheritance ſhall be in Common, as well as the 
Eſtate to the Two for Life. And where a Man 
deviſes Lands to his two Sons, and their Heirs for 
ever, ard the longer Liver of them, to be equally 
divided between them after his Wife's Death, this 
ſhail be a Tenancy in Common in the Sons. But 
it has been held, that there is a Difference be- 
tween Words which create a Tenancy in Common 
in a Will, and in a Conveyance ; and tho' the 
Words equaly to be divided in a Will, make ſuch 
Tenancy, it is by Way of Conſtruction, and by the 
Intent of the Teſtator, that there ſhould be no 
Survivorſhip: And it is ſaid that there are but 
two Ways of creating a Tenancy in Common by 
Conveyance, viz. either by limiting it to them 
exprelly as Tenants in Common, or elſe by limi- 
ting a Moiety, or a Third, or other undivided Part 
to one; and the other Moiety or Third, to an- 
other, &c. For if it be otherwiſe, tho? the Words 
equally divided are uſed; yet they ſhall ſigniſy 
only an equal Diviſion, and Proportion of the Pro- | 
fits. 2 Ventr. 365. 3 Lev. 373. Mich. 1730. 
According to the Opinion of the Lord Ch. Juſt. 
Holt, The Words equally to be divided cannot 
make a Tenancy in Common in a Deed, tho? they 
may in a Will: And where a Surrender was made 
of Lands to three Perſons and their Heirs, equally 
to be divided between then and their Heirs re- 
| TEC | ſpectively; 
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ſpectively; he held it a Jointenancy, and that the 
Word equally, imported no more than to have a- 
| like; and as to the Word divided, he was of Opi- 
nion, that did not import a Tenancy in Common, 
for their Poſſeſſion muſt be intire, and to divide 
would be to deſtroy it. And the Law loves not 
Fractions of Eſtates, nor to multiply Tenures ; 
whilſt the Eſtate continues in Jointenancy, there 
is no Alteration of the Tenure; but if you turn it 
into a Tenancy in Common, all the intire Services 
are multiplied, In this laſt Cafe, two Judges held 
it to be a Tenancy in Common, and ſo it was ad- 
judged ; but the Judgment is ſaid to be reverſed. 
1 Safe. 3% 5 | 
A Deviſe to three, Share and Share alike, with- 
out the Words equally to be divided, makes a Te- 
nancy in Common: If a Man deviſes Lands to his 
five Sons and their Heirs and Aſſigns, all of them 
to have Part and Part alike, the one as much as 
the other; they are Tenants in Common. In a 
Deviſe to two, equally to be divided between 
them, two Juſtices ruled they were Tenants in 
Common ; but one Juſtice ſaid they are Jointenants, 
becauſe the Words refer to a Diviſion to be made, 
and in the mean Time they were Jointenants: 
There are ſeveral Inſtances of great Diverſity of 
Opinion. Lite. Rep. 46. Dal. go. 2 Lill. Abr. 560. 
A Man deviſed Lands by Will to his two Sons 
_ equally, and their Heirs: It was agreed in this 
Caſe, that the Word equally, hath two Significa- 
tions; in the one it refers to the Eſtate, in the 
other to the Quantity of the Land: If a Man de- 
viſe his Goods equally to two, there is not any 
Jointenancy, becauſe an equal Benefit is intended 
to either of them, which cannot be if all muſt ſur- 
vive to one: So of a Deviſe of a Term for Years 
to two equally, they are Tenants in Common ; for 
others 
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otherwiſe there would not be an Equality in Pro- 

perty, if it ſhould all go to the Survivor. But a 
Deviſe of Lands to two equally, will make them 
| Jointenants ; becauſe there is not any Inequality 
or Loſs, altho' the Survivor ſhould have all, as the 
other can have it but during his Life : But if a De- 
viſe be of Land to two and their Heirs equally, 
there is a Tenancy in common ; for every one of 


their Heirs ſhall have it, and if one ſhould have 


all by the Survivorſhip, it is not equal, as to their 
Heirs. And ſo here they are Tenants in Common; 
which was adjudged accordingly. Cro. Eliz. 695, 
696. 
This was the Reaſoning and judgment of Pop- 
ham Ch. Juſt. But it was held by Fenner, that 
they were Jointenants ; for that Jointenants have 
an equal Eſtate, and equal Profit: And a Will 
ought to be expounded after the Judgment of the 
Common Law, when the Intent appears not to the 
contrary : And therefore a Deviſe to one and his 
Wife, and to another Perſon equally, they are 

intenants. as by Purchaſe, during the Coverture, 
and the Baron and Feme have but a Moiety, @c. 
If ic had been to two, equally to be divided, it 
might have made a _ Tenancy in Common. Ibid, 

2 And. 17. 

A Feoffment was made of Land to Truſtees, in 
Truſt for the Feoffor during Life, and afterwards to 
pay the Profits to A. B. and C. in a ratable and 
equal Manner; and in like Manner to convey the 
Inheritance to them and their Heirs, when they 
ſhou'd come to the Age of Twenty-one Years: 


Here it was decreed by Bridgman Lord Keeper, 


aſſiſted by two Judges, that it was a Tenancy in 
Common ; and that as well for the Inheritance, as 
for the Profits, and alſo in a Deed of Truſt, as in a 


Will; in both which the Intent is to be conſidered, 
i | and 


aand by Jointenants. 163 
and the Inheritance here was to be convey'd in like 
Sort as the Profits, and that was in a ratable and 
equal Manner, which in a Will would make them 
Tenants in Common. 1 Lev. 232. | 
One having a Mortgage for Years made his Will, 
and thereby deviſed all his Perſonal Eſtate, of what 
Nature ſoever, to his Executors in Truſt, for the 


Payment of his Debts, and after deviſed the Re- 


ſidue and Overplus of his ſaid Perſonal Eſtate to 
his two Daughters, equally to be divided between 
them, and died; the Debts being ſatisfied, the 
Daughters contracted with the Mortgagor for the 
Purchaſe of the Equity of Redemption to them and 


their Heirs: And it was held, that this Purchaſe of 


the Equity of Redemption and Inheritance was a 
Tenancy in Common, the Mortgage deviſed to the 
two Daughters being ſo, and this Purchaſe being 
founded on the ſaid Mortgage. Paſch. 11 Ann. 


A Woman deviſed a Term for Years to her two 


Daughters, they paying yearly to her Son 25 J. by 
quarterly Payments, viz. each of them 127. 105. 
yearly, out of the Rents of the Premiſſes, during 
bis Life, if the Term fo long continued; and my 
Lord Chancellor held it clearly to be a Tenancy in 
Common, the 25 J. being to be paid by the two 
Daughters equally in Moieties. The Sum of 100 J. 
was given by Will to ſeveral Children, equally to 
be divided between them, and the Survivors and 
Survivor of them; and if one died before Mar- 


_ Triage, her Share to go over to another Perſon; it 


was adjudged they took this 100 J. as Tenants in 
Common, notwithſtanding the Words, Survivors 
of them; for as the Deviſe was to all, they muſt 


all take alike, and not one be Tenant in Common, 


and the others Jointenants. 1 Vern. 353. Abr. Caf. 
in Eq. 292, 293. | 


Ws. "i 
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If two Tenants in Common of Lands in Fee, 
grant a Rent of 205. a Year out of their Land, the 
Grantee ſhall have two Rents of 20 f. for every 
Man's Grant ſhall be taken moſt ſtrongly againſt 
himſelf, and in reſpe& of their ſeveral Intereſts, it 


{hall be here conſtrued as ſeveral Grants in Law. 


But if they make a Gift in Tail, or Leaſe for Life, 
c. reſerving 20 5, Rent to them and their Heirs, 
they ſhall have but one Rent of 205. for they ſhall 
have no more than themſelves reſerved ; and the 
Donee or Leſſee ſhall pay but 20 s. according to 
their own expreſs Reſervation : And yet where the 
Reſervation of Rents ſeverable, is in joint Words, 
in Regard to the ſeveral Reverſions, the Law makes 
thereof a Severance. 1 Co. Inſt. 197. 5 Rep. 7. 
Plowd. 289. 1 
Where Tenants in Common make a Leaſe for 
Years rendring Rent, they ſhall join in an Action 
of Debt for the Rent, for that is grounded on the 
Contract which is Perſonal, and their Actions Per- 
ſonal are joint and ſhall ſurvive; but ſhall ſever in 
Avowry, for the Diſtreſs is made in reſpect of the 
Reverſion which is common. And it is obſerved, 
that where Damages are to be recover'd for a 
Wrong done to Tenants in Common or Parceners, 
on a Perſonal Action, and one of them die, the 
Survivor ſhall have the Action; ſor altho' the 
Eſtate or Property be ſeveral between them, the 
Perſonal Action is joint and may be in all their 
Names. 1 Inſt. 198. Cro. Jac. 231. Sid. 157. 


Tenants in Common of a Term cannot join in 


an Action of Ejectment, becauſe it concerns the 
| Right and Realty which is ſeveral; for in real 
Actions, and Actions that are mix'd with the Per- 
fonalty, Tenants in Common ſhall ſever in Action, 
as they have ſeveral Freeholds: And as they ſhall 
be ſeverally by others impleaded, fo they ſnall ſe- 
| 5 verally 
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verally implead others in all real and mix'd Actions, 
unleſs it be in Caſe of Neceſſity for a Thing intire. 
In real Actions Tenants in Common always ſever; 
but in Treſpaſſes quare Clauſum fregit, and in 
Perſonal Actions, they always join, and it would 
be unreaſonable to bring ſeveral Actions for one 
ſingle Treſpaſs: And if a Tenant in Common bring 
an Action of Treſpaſs againſt a Stranger alone, his 
Action ſhall be abated by pleading him Tenant in 
Common with another. 1 Inſt. 195, 199. Hob. 
120. 3 Mod. 251. 3 1 
If two Perſons are poſſeſſed in Common of a 
Term for Years of Land, or any other ſeverable 
real Chattel, and one eject the other by driving 
off his Cattle, or not ſuffering him to occupy the 
Land; the other ſhall have Eje&ment and recover 
Damages againſt him for the Entry, but not for 
the mean Profits: In caſe one of them only takes 
the whole Profits, he does not eje&t the other 
thereby, nor can the other have Treſpaſs againſt 
him, for each of them may occupy the Whole; 
the Entry of one ſerves for all, and a Tenant in 
Common or Jointenant, can never be diſſeiſed by 
his Fellow or Companion, but by an actual Ouſter. 
Two being poſſeſs d of a Chattel Perſonal, or an 
intire real Chattel in Common; if one of them 
take all out of the other's Poſſeſſion, the other hath 
no Remedy by Action, but he may take them 
again, when he ſees his Time. 1 Inſt. 199. Ploud. 
247. Noy 14. =, 2 
In Caſe there be two Tenants in Common of a 
Park, or Dove-houſe, and one of them deſtroy all 
the Deer, or take all the old Doves and deltroy 
the Flight; or if two have Land and Meer-Stones 
in Common, and one of them carry them away ; or 
| Where they have a Folding for Sheep in Common, 
if one diſturb the other to ere& Hurdles, in all 
e M 3 | . 
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theſe Caſes Treſpaſs lies: And if two ſeveral Own- 
ers of Houſes have a River in Common, and one of 
them corrupts it, the other ſhall have an Action of 
- Caſe; alſo if there be two Tenants in Common 

2 Wood, Turbary, Piſcary, &c. and one do 
Sa the other ſhall have his Writ of Waſte. 
And where one Tenant in Common is willing to 
repair a Houſe, and the other will not, he may 
bring a Writ de Domo Reparanaa againſt him. 
1 Inſt. 200. 

One Tenant in Common may infeoff the other, 
but cannot Releaſe to him, for their Eſtates are as 
_ diſtin& and ſeveral as if they were ſeverally ſeiſed 
of ſeveral Lands: One Jointenant cannot infeoff 
the other, for one has no Freehold diſtin& from 
that of his Companion ; but one may Releaſe to 
the other, and by ſuch Releaſe the Whole ſhall 
veſt in the Releſſee, for they both claim by the 
joint Words of the ſame Conveyance; which 
Words, if they are void, or ceaſe as to one, are 
ſufficient to veſt the Whole in the other. A Grant, 
_ ain and Sale, may enure as a Releaſe, bur 

be ſo pleaded; and a Jointenant may Leaſe 
— | his Companion, Hawk. Abr. Co. 284. 1 Ventr. 
78. 2 Cro. 649. 3 Salk. 205. 
Jointenants are ſo called, not only becauſe 
Lands are convey'd to them jointly by one and 
the ſame Title; but for that they take by Purchaſe 
only, and not by Diſcent, as in Cale of Copar- 
ceners: And yet like them, they muſt jointly plead, 
and be jointly ſued and impleaded ; but they have 
a ſole and peculiar Quality of Survivorſhip, which 
the others have not. 1 Inſt. 180. | 

Where a Man ſeiſed of Lands or Tenements, Oc 
makes a Feoffment to two or more, and their Heirs ; 
or makes a Leaſe to them for Term of their Lives, 
and they enter: And if a Rent be granted to - 


and by Jointenants, 167 
and B. Habendum to A. till he be married, and to 


B. till he is promoted, Cc. In this Caſe they are 


ointenants, tho' the Limitations are ſeveral ; and 
the Rent ſhall: ſurvive by the Death of either of 
them, if his Moiety were not determined before his 
Death by Marriage, or Promotion. If two or more 
have a joint Eſtate in Lands in Poſſeſſion, and in a 
Chattel Real or Perlonal; or a joint Eſtate in a 
Debt, Duty, Covenant, Contract, Cc. it is a 
Jointenancy, and the Part of him that dies goeth 
not to his Heir or Executor, but the Whole to the 


Survivors or Survivor, and to their Heirs, &c. But 


if two Merchants Trade with a joint Stock, and 
one of them die, his Share in the Stock and Debts 
| ſhall go to his Executor, and not the Survivor. Litt. 

Seft. 277. 1 Inſt. 180, 181. 2 Roll. 89. 2 Cro. 166. 


Lands are given to two, and to the Heirs of one 
of them, they are Jointenants for Life, and one has 


a Freehold, and the other a Fee- {imple ; and if he 


that hath the Fee dieth, and then the other and a 


Stranger enter, the Heir of him that had the Fee 
may either have a Writ of Mortdanceſtor or of 
Right, or he may bring a Writ of Intruſion ; or if 
the Conveyance were "by Fine, there may be a 


Scire facias to execute it; but in the Writ of 


Right, Cc. the Fee is ſoppoſed to be executed. 
If a Giſt be made to two Men, and the Heirs of 
their two Bodies begotten, the Remainder to them 
two and their Heirs, here they are Jointenants for 
Life, Tenants in Common of the Eſtate-tail, and 
Jointenants of the Fee- ſimple in Remainder, for 
they are joint Purchaſers of the Fee: And the 
Cauſe why the Inheritances in theſe Caſes do not 
drown the Eſtates for Life, is for that they are all 
made by one Conveyance, and by the expreſs Pur- 
port of the Deed a joint Eſtate is given to the 


Parties for their Lives; and where the Inheritance, 
M 4 And 
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and the particular Eſtate, are divided in ſeveral 
Conveyances, the one drowns the other. 1 Inſt. 
183, 184. | | 
If a Leaſe is made to two Perſons for Term of 
their Lives, and after the Leſſor granteth the Re- 
verſion to them two, and the Heirs of their two 
Bodies, they are not Jointenants, but Tenants in 
Common in Poſſeſſion; and yet it is implied, that 
there is no Diviſion between the Eſtate for Lives, and 
the ſeveral Inheritances, for in this Caſe they cannot 
convey away the Inheritances after their Deceaſe, 
becauſe it is divided only in Suppoſition and Con- 
ſideration of Law, and the Inheritance is ſaid to be 
executed to ſome Purpoſes. And if a Man make a 
Leaſe for Life, and grant the Reverſion to two in 
Fee, then the Leſſee grants his Eſtate to one of 
them, here they are not Jointenants of the Rever- 
ſion; for there is n Execution of the Eſtate for 
one Moiety, and an Eſtate for Life, the Reverſion 
to the other, of the other Moiety. But as upon 
one joint Gift or Leaſe, there is one joint Rever- 
ſion, and upon ſeveral Gifts there are ſeveral Re- 
verſions; altho' the Gifts or Leaſes are ſeveral, if 
the Donors or Leſſors grant the Reverſion generally 
to two or more Perſons and their Heirs, they are 
Jointenants of the Reverſion. 1 Inſt. 182, 183. 
Cro. Car. 320. 2 Co. 61. „ 
A Deviſe by Will to two jointly and ſeverally, _ 
is a Jointenancy, notwithſtanding the Word ſeve- 
rally, becauſe it is coupled with the Word jointly. 
If a Father make a Deed of Bargain and Sale of 
Land to his Son, To hold to him and his Heirs, 
Cc. to the Uſe of the Father and Son, and their 
| Heirs and Aſſigns for ever, they are Jointenants : 
And in Caſe the Father deviſes Lands to his eldeſt 
and other Sons, they will be Jointenants, and not 
Tenants in Common. Where a Man having only 


two 
N 
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two Daughters, who were his Heirs, deviſed his 
Lands to them and their Heirs; it was held, they 


- ſhould have it as Jointenants, for the Deviſe gives 


it to them in another Degree and Manner than the 


Common Law would have given it to them, and 


| for the Benefit of the Survivorſhip between them. 
And one deviſed Lands to his Wife for Life, and 


after her Death to his three Daughters, and the 


Heirs Male of their Bodies, @&c, The Wife and 
two eldeſt Daughters died ; and it was adjudged, 


that the ſurviving Daughter ſhould have the Whole 


for her Life; the three Siſters being Jointenants for 
Life, and ſeveral Tenants in Tail of the Inheri- 
tance. Poph. 52. 2 Cro. 83. Cro. Eliz. 431. Lee 

47 
each of them hath an Eſtate for his own Life, and 
for the Life of his Companion; and therefore if 
one of them make a Leaſe, it ſhall continue not 
only during the Life of the Leſſor, but after his 
Death, during the Life of his Companion; for this 
Leaſe, which is only derivative, ſhall continue as 
long as the original Eſtate out of which it was de- 
rived, But this is contrary to another Reſolution, 
where it was held, that ſuch a Jointenant hath 
only an Eſtate for his own Life, and a Poſſibility of 
ſurviving his Companion to be intitled to his Part; 
ſo that if he grant over his Eſtate, that Poſſibility 
is gone, and if he die, the Eſtate of the Grantee 


ſhall revert to him in the Reverſion. 1 Roll. 441. 


Jones 55. 2 Salk. 204, 205. See after Severance. 
If an Eftate be made to Husband and Wife, and 
a third Perſon, and their Heirs, he takes one 


Moiety, and the Husband and Wife another, for 


they are bur one Perſon in Law; therefore there 


are no Moieties in Law of a joint Eſtate made to 


them both during the Coverture : But if an Eſtate 


be 


nd where there are two Jointenants for Life, 
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be made to a Man and a Woman and their Heirs 
before Marriage, and after they marry, the Huſ- 
band and Wife have Moieties between them ; and 
if a Man and Woman have a joint Term for Years, 
after their Marriage the Jointenancy continues. If 
a Leaſe be made to a Man and his Wife, To hold 
one Moiety to him for Life, the other to her for 
Life, and then the Leſſor confirms the Eſtate of 
both, Habendum to them and their Heirs; this 
gives them a joint Fee in the Wife's Moiety, and 
the Husband a ſole Fee in his own. The Confir- 
mation of the Eſtate of one Jointenant, enures to 
both of them: And where a Man Releaſes to one 
joint Feoffee, it ſhall enure to him and all his Com- 
anions, in reſpe& to the Warranty which the 
Jo preſumes they have. Litt. 291. Dyer 31, 32. 

1 Inſt. 187, 299, 297, and 276. 

But where there are two Jointenants of an Eſtate 
in Fee, and one of them prants a Rent-charge, 
Common, or the like, out of his Part, or a Way 
over the Land, and die, the Survivor ſhall hold 
the Land diſcharged, for he claimeth not any 
Thing from his Companion, &c. And ſo it is if a 
Man be poſſeſſed of Lands for Term of Years in 
Right of his Wife, and grants a Rent out of it, and | 
dies, the Wife ſhall avoid the Charge; but if the 
Husband had ſurvived, the Charge is good during 
the Term. If one Jointenant acknowledge a Re- 
cognizance or Statute, or ſuffer Judgment in an 
Action of Debt, &c. and dies before Execution 
had, it ſhall not be executed after his Death: But 


in Caſe Execution be ſued in the Life of the Conu- 


ſor, it ſhall bind the Survivor. And Judgment be- 
ing had in Debt againſt one Jointenant for Life, 
who before Execution releaſed to his Companion; 
it was adjudged, that the Moiety was ſtill liable to 
the Judgment during the Life of the Releſſor; 25 
2 if 


_— 
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if he had died before the Execution, the Survivor 
ſhould have had the Lands diſcharged of the Debt 
and Judgment. 1 Juſt. 184. Plowd. 418. 6 Rep. 
f If a Jointenant in Fee-ſimple is indebted to the 
King, and dies, it is ſaid the Lands cannot be ex- 
tended in the Hands of the Survivor: But if Huſ- 
band and Wife purchaſe a Term jointly, and the 
Husband is indebted to the King, and dies; in ſuch 
Caſe the Term ſhall be ſubje& to the Debt, be- 
| cauſe the Husband might have diſpoſed of the whole 
Eſtate. A Husband and his Wife were Jointenants, 
and Action was brought againſt the Husband, with- 
out naming the Wiſe, and he made Default; there- 
upon the Wife prayed to be received for her Right, 
but it was not allowed, by Reaſon ſhe was not 
Party to the Writ; but he in Reverſion may be re- 
ceived, and plead Jointenancy in Abatement, Ploud. 

321. Moor 242. 5 e 
A Jointenant in Fee makes a Leaſe for Years of 
the Land, to begin preſently or in futuro, or of 
the Herbage, and dies, it cannot be avoided by 
the Survivor, becauſe the Leſſee has an Intereſt 

in the Land itſelf veſted in him, and a Right to 
enjoy the Poſſeſſion thereof by Force of the Leaſe. 
But where a Jointenant makes ſuch Leaſe to com- 
mence on a Condition precedent, if he die before 
it be perform'd, the Survivor is not bound by it: 
And if a Jointenant in Fee take a Leaſe for Years 
of his Moiety, the Survivor ſhall not be eſtopped or 
concluded thereby ; but he ſhall be bound by a 
Recovery had againſt the other, as the Right is 
bound by it. The Reaſon in theſe Caſes is, be- 
cauſe the Survivor claims not from his Companion, 
but from the Feoffor, and may plead the Feoffment 
to himſelf without mentioning the other joint 
Feoffee; and here if ſuch Jointenant makes a Leaſe 
1 — 
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for Years, reſerving a Rent, and dies, tho' the 
ſurviving Feoffee ſhall have the Reverſion, the 
Rent ſhall go to the Executors of the Party dying, 
and not to the Survivor, becauſe he claims from 
the firſt Feoftor which is Paramount or above the 
Rent. 1 Iuſt. 185. Dyer 187. 1 Rep. 96. | 
If there be two Jointenants in Fee, and one 
| 3 grants a Rent, and after makes a Re- 
eaſe to his joint Companion and dies, the Grant 
remains good, and the other ſhall hold the Land 
charged; for now he claims not by Survivorſhip, 
the Releaſe having prevented the ſame: And there 
is no Queſtion where there are three Jointenants, 
and one of them grants a Rent- charge, and then 
releaſes to one of his Companions only and his 
Heirs, and dies, but that the Charge is good for 
ever; becauſe the Releſſee cannot claim from the 
Feoffor, as he hath a joint Companion at the Time 
of the Releaſe made, and he claims only from the 
Releſſor. And altho' the Releaſe of one Jointenant 
to the Reſt of his Companions, makes no Degree 
in Law, neither is there any ſeveral Eſtate between 
them, but the Eſtate of him that releaſeth is as it 
were extinguiſh'd, yet ſhall they hold the Land 
charged as aforeſaid: As if Tenant for Life grant a 
Rent-charge, and after ſurrenders his Eſtate to the 
Leſſor, notwithſtanding the Eſtate charged is gone, 
and the Leſſor claims not by him, here he ſhall 
hold it charged, 1 Inſt. 185. 2 Cro. 696. | 
A Jointenant as to the Poſſeſſion of Lands in 
ointure is ſeiſed by every Parcel, and in every 
Parcel thereof, and in the whole jointly with his 
Companion; and the Poſſeſſion of one Jointenant, 
is the Poſſeſſion of the other ; but as to the Right 
of the Land, Jointenants are ſeiſed only of Moie- 
ties, and therefore if one grant the Whole, a 


Moiety only paſſeth. In the Nature of Jointenancy, 
Se the 
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the Jointenants cannot ſingly diſpoſe of more than 
the Part that belongs to them; where they join 
in a Feoffment, in Judgment of Law each of them 
gives but his reſpective Part; and fo it is of a Gift 
in Tail or Leaſe for Life, &c. And for a Condi- 
tion broken, they ſhall only enter on a Moiety of 
the Lands. And tho' every Jointenant has a Right 
to his own Share, to ſeveral Purpoſes, as to give, 
leaſe, forfeit, Cc. A Deviſe of Land whereof a 
Man is jointly ſeiſed or poſſeſſed, is void; for the 
Will taketh not effect 'till after the Death of the 
Deviſor, and the Title of the Survivor cometh by 
his Death, and is paramount that of the Deviſee, 
tho' they meet in an Inſtant, 3 Cro. 809. 1 Inſt. 
196, L063... 

In Caſe there are three Jointenants, and one 


aliens his Part to a Stranger, the other Two are 


Jointenants of their Parts that remain, and hold 
them in Common with the Alienee; for as to the 


Alienee they then claim by ſeveral Titles, and 
the Jointure is ſevered, ſo that there can be no 


Survivorſhip: And if Jointenants make ſeveral 
Feoftments, or Gifts in Tail, or Leaſes for Life ; 
the Feoffees, Donees, or Leſſees, are Tenants in 


Common. If where there be three Jointenants, 
one releaſeth by Deed to one of his Companions, 
all the Right he hath in the Land, then he to 
whom the Releaſe is made, hath the third Part of 


the Lands by Force of the Releaſe; and he and his 
Companion ſhall hold the other two Parts jointly ; 


but as to the third Part which he hath by the 


Releaſe, he holdeth that himſelf with his Compa- 
nion in Common. 1 Juſt. 189. Hawk. Abr. 275. 

If one ee e make a Leaſe for his own Life 

and die, there ſhall be no Survivor, becauſe at the 


Time of his Death the ſointure is ſevered ; and not- 
withſtanding the Act of any one of the Jointenants, 
| 2 | „ there 
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there ought to be equal Benefit on both Sides, and 
in this Caſe, if the other Jointenant had firſt died, 
there could have been no Benefit of Survivorſhip. | 
After the Jointure has been ſevered by the Leaſe of 
one Jointenant, if Leſſee for Years die in the Life 
of both the 1 they become Jointenants 
again; but if either of them die before the Leſſee, 
and his Part deſcends to his Iſſue, &c. the Jointure 
is gone for ever. 1 Inſt. 193. 

There are two joint Leſſees for Life, and one 
orants all his Part to another Perſon; the Grantee 
and the other Leſſee are Tenants in Common as 
long as both Leſſees are alive, and the Leſſor ſhall 
enter into a Moiety of the Land on the Death of 
either of them, becauſe by ſuch Grant the Join- 
ture was ſever d: And it is ſaid to make no Dif- 
ference, if the joint Leaſe were made by the 
Words, To hold to them Two for their Lives, and 
to the Survivor. By making ſuch Leaſe, a Jointe- 
nant fevers the Jointure for theſe Reaſons; becauſe 
the Frechold is thereby ſever'd from the Jointure, 
and conſequently the Reverſion depending on the 
Freehold is ſevered alſo: And if there be two 
Jointenants for Years, and one of them leaſe his 
Part for Years, but for a ſhort Term only, the 
Jointure is ſevered; for the Leaſe for Years in Poſ- 
ſeſſion in one, cannot ſtand in Jointure with the 
Reverſion in the other, expectant on ſuch Leaſe 
for Years. A Freehold cannot ſtand in Jointure 
with a Leaſe for Years; nor a Freehold and Inhe- 
ritance in Poſſeſſion, with a Reverſion expectant 
upon a Freehold ; nor a Seiſin in a natural Capaci- 
ty, with Seiſin in a Politick Capacity, * 1 Inſt. 
191, 192. Perk. 653. Dyer 67. 

Two Jointenants are in Fee, if one makes a 
Leaſe for Life to a Stranger, this is a Severance of 
the Jointure, of the Freehold and Reverſion. If a 

EKReverſion 
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Reverſion deſcend upon one Jointenant, by this 
the Jointure is ſevered, and by Operation of Law 
they become Tenants in Common; but if Lands 
be given to Two, and the Heirs of one of them, 
and after the Reverſion deſcends upon one, this 
ſhall not ſever the Jointure. And a Diverſity has 
been taken, that where the Reverſion comes to 
the Freehold, the Jointenancy is deſtroy'd: But 
| when the Freehold comes to him in Reverſion, and 
to another, it is otherwiſe. Where one Jointenant 
levies a Fine, it ſevers the Jointenancy ; but it doth 
not amount to an actual Turning out of his 
Companion. Lutw. 729. Cro. Eliz. 470, 743. 
1 Salk. 286. 5 | a 

Although Survivorſhip be proper to Jointenants, 
yet there may be a Jointenancy without equal Be- 
nefit of Survivor; as if a Man lets Land to A. and 
B. during the Life of A. if B. die, A. ſhall have all 
as Survivor; but if A. dies, B. ſhall have nothing. 
If two Women are Jointenants of a Leaſe for 
Years, and one of them marries and dies, the Sur- 
vivor ſhall have the Whole, and the Husband of 
the other Dying ſhall not have it; for tho' all 
Chattels real are given to the Husband if he ſur- 
vive, yer the Survivor between Jointenants is the 
elder Title: But this is underſtood, where the 
Husband hath not alienated the Wife's Part, and 
ſevered the Jointure. And if a Jointenant doth 
- not alienate his Part, to bar the Survivorſhip ; 
. Jointenants ſometimes enter into Covenants not to 
take Advantage of each other by Survivorſhip. 
1 Inſt. 181, 185. Wood's Inſt. 148. | 

If Two or more diſſeiſe another of Lands or 
Tenements to their own Uſe, they are Jointe- 
nants; and if it be to the Uſe of one that is ab- 
ſent, and knows not of it, they are Jointenants 
before he agrees; but aſter he agrees, they ceaſe 

| to 
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to be Tenants, and he to whofe Uſe the Diſſeifin 


is made, is ſole Tenant, and as much a Diſſeiſor as 


if he had commanded it, and the others have no- 
thing in the Tenancy, but are called Co-adjutors 

or Aſſiſtants to the Diſſeiſin, c. And Diſſeiſin is 
where a Man enters into Lands, &c. that has no 
Right of Entry, and ouſts him that hath the Free- 


hold ; but an Entry alone is not a Diſſeiſin, with- 


out there is an Ouſter alſo, as an Entry and 
Claimer, or Taking the Profits. 1 Inſt. 180, 181. 
Plowd. 89. F. N. B. 179. 

If two Jointenants, the one "i Life, and the 
other in Fee, loſe by Default, one ſhall have a 
Writ of Right, and the other a Quod ei deforceat ; 
and yet when they have ſeverally recovered they 
ſhall be again Jointenants: So it is if two Jointe- 


nants are diſſeiſed, and an Aſſiſe is brought, and | 


one is ſummoned and ſevered, and the other reco- 
vers the Moiety, and after another Aſſiſe is brought 
and Recovery thereon, c. And in all Caſes 
where the Jointenants purſue one joint Remedy, 
and the one is ſummoned and ſevered, if the other 
ointenant recover, he that is ſummoned and ſe- 
vered ſhall enter with him; but where the Re- 
medies are ſeverah, there the one ſhall not enter 

with the other, *cill both have recovered. 1 Inſt. 
166. is. © 8 
By Statute- 31 Hen. 8. it is ordained, that Join- 
tenants and Tenants in Common of any Inheri— 
rance in their own Right, or in the Right of their 
Wives, in any Lands, c. may be compelled to 
make Partition thereof, as Coparceners: And after 
the ſame is made, they ſhall have Aid one of an- 
other, and of their Heirs, to deraign Warranty, 
and to recover for the Rate of the Lands. On this 
Act, it has been held, that tho' a compulſory Par- 
tition by Writ ſaves the Warranty, by the expreſs 
2 | | Words 
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Words of the Statute, yet a voluntary Partition 
deſtroys it. Another Statute hath enacted, that 
vitenants and Tenants in Common holding for 
ferm of Life or Years, or where one or ſome of 
them hold jointly, or in Common with others that 
have Eſtates of Inheritance or Freehold, may be 

obliged ro make Partition, &c. Stat. 32 H. 8. 
cap. 22. After Jointevants have made Partition by 
Deed, they are ſeveral Tenants, 

A Jointenant may not bring Action of Treſpali 
or Trover againſt another, becauſe the Poſſeſſion 
of one is that of both of them. 1 Salk. 290. One 
Jointenant may diſtrain for Rent due alone, and 
not have any Authority from the Reſt as Bailiff : 
But he muſt avow in his own Right, and as Bai- 
litt to the other, and the Return be made accord- 

ingly, in which Caſe he is accountable to the 
other; and he cannot avow ſolely, nor may be 
have. Action of Debt alone, but the Defendant 
may plead in Abatement to it; tho? unleſs that be 
pleaded, the Plaintiff ſhall recover. 5 Mod. 72, 73. 
3 Mod. 97. | 

The Property a 3 hath | in Lands held in 
Jointenancy, is ſaid not to be in himſelf; 'tis not 
in one, but in both : But one Jointenant by Law 
may reccive the whole Profits of all the Reſt, and 
his Diſcharge is good ; as is the Payment of Rent 
to one Jointenant, for ſuch Payment to one, is fo 
to the other. Jid. Bur before the Statute 3 & 4 
Ann. One Jointenant had no Remedy againſt his 
Companion, to recover Damages for what he had 
received more than his Share; and a Jointenant 
might prejudice his Companion in the Perſonalty, 
by Reaſon of the Privity and Truſt between them, 
though not in the Realty; but that Statute gives 


Action of Account to one ſointenant or Tenant in 
N CTommon 
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Common, bis Executors or Adminiſtrators againſt 
the other as Bailiff or Receiver, his Executors, Cc. 
Stat. 3 & 4 Ann. cap. 16. 

Per the Lord Chancellor Cowper, a Jointenancy 
is a Thing odious in Equity, (tho' of an Inheri- 
tance it is ſaid to be favoured in Law) as on the 
Death of one, a'l muſt go from the Repreſenta- 
tives, to tbe Survivor. 1 Salk. 158. and vide 392. 


Df Eftates koꝛ Term of Life, and 
Pears, Leaſes to Tenants, Cove⸗ 
nants, Bents, ** Waſte, 
Common, &c. 


N Eſtate for Life, is where a Man lets Lands 
and Tenements to another for Term of the 
Life of the Leſſee, or of ſome other Perſon; in this 
Caſe the Leſſce is Tenant for Term of Life. Litt. 
Set. 56. 
But in common Underſtanding, he that holds for 
Term of his own Life, is called Tenant for Life ; 
and be which holds for the Life of another, is 


called Ienant for Term of another's Life: And 


every one who hath an Eſtate in any Land or Te- 
nements for Term of his own or another Man's 
Life, is Tenant of the Freehold, and none other of 
a leſs Eſtate ; but thoſe of a greater Eſtate have a 
Freehold, for he in Fee- {imple hath Freehold, and 
Tenant in Tail hath a Freehold, &c. This Boas. 
hold Eſtate for Life, might formerly have paſſed 


without Deed, beſore the Statute of Frauds and 


Perjuries ; 
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Perjuries ; but cannot now paſs, but by Deed and 


Livery, if of Things whereof Livery can be made. 
Litt. „„ | 


The Eſtate for Life is divided by Littleton into 


two Branches, as above, to which the Lord Coke 
has added a Third, an Eſtate a Man hath both for 
his own and another's Life. And if a Leaſe be 
made to a Man for his own Life, and the Lives of 
B. and C. he hath but one Freehold, with ſeveral 
Limitations; which is higher than an Eſtate for 
his own Life only; but when there are ſeveral E- 
{tates, in ſeveral Perſons, an Eſtate for one's own 
Life is higher than for another's: And altho' ſuch 
an Eſtate for Term of a Man's own Life, be but 
one Freehold, yet may ſeveral Freeholds in certain 
Caſes be derived out of the ſame; as if Tenant for 


Life make a Leaſe to him in Remainder or Rever- 


ſion, in Tail or in Fee, for the Term of either of 
their Lives, and after he in the Remainder takes 


Wife and dies, his Wife ſhall not be endowed, for 


the Tenant for Life ſhall enjoy the Land again ; and 
forfeited it cannot be, as he in Remainder was 


Party, and it cannot be a Surrender, becauſe the 


whole Eſtate of the Tenant for Life was not given. 
So if the Husband's Heir make a Leaſe for Life, 
againſt whom the Widow recovers her Dower 
therein, and then dies, the Leſſee ſhall have the 
Land again for his Life. 1 Inſt. 41, 42. 2 Roll. 497. 

A Leaſe was made to A. and his Aſſigns, to 
hold to him during his Life, and the Lives of two 
others; and it was adjudg'd, that the Limitation 


was good: For tho' ic was objected, that when a 


Man has two Eſtates in him, the greater ſhall 
drown the leſs, and that an Eſtate for his own 


lite is higher than for the Life of another, and 
therefore ſuch Eſtate during his own Life and for 


the Lives of others cannor ſtand together ; to this 
* :- 
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it was anſwered and fo reſolved, That in this Caſe 
the Leſſee had but one Eſtate, which hath this Li- 
mitation, viz. during his Life, and the Lives of 
the other Two, and that he had but one Freehold, 
therefore there cannot be any drowning of Eſtates, 
but he hath an Eftate during theſe three Lives, 
and the Survivor of them. 5 Rep. 13. 1 Cro. 182. 
If a Leaſe be granted to a Perſon, during the 
Lives of A. and B. and doth not ſay of the Survi- 
vor ; if ore dies, the Eſtate is not determined ; for 
by Conſtruction of Law, the Leſſee by Way of 
Limitation hath an Eſtate of Freehold during the 
Life of the Survivor of them: As where a Man 
makes a Leaſe of Land to two Men for their Lives, 
and they aſſign their Eſtate over; now the Al- 
ſignee hath an Eſtate for the Lives of the two 
Men, and if one dies, he ſhall have the Land du- 
ring the Life of the Survivor: But there is a Di- 
verſity between a Limitation, and a Condition; for 
if a Demiſe is made of Lands for a hundied Years, 
if C. and D. live fo long, if one of them dies the 
Leaſe is ended, becauſe it was conditional, and 
not determinable by Limitation of Eſtate. 5 Rep. 9. 
| Tenant in Fee- ſimple makes a Leaſe to another 
to hold. for Life, without mentioning for whole _ 
Life, it ſhall be conſtrued to be for the Life of the 
Leſſee; here it ſhall be taken molt ſtrongly againſt 
the Leſſor, and as hath been ſaid, an Eſtate for a 
Man's own Life, is higher than for another's Life : 
But if Tenant in Tail, make ſuch 2 Leaſe for Liſe, 
it ſhall be taken to be for the Life of the Leſſor; 
ſor if it were conſtrued for the Life of the Leſſee, 
it wou'd cauſe a Diſcontinuance of the Eſtate-tail; 
and the Law more reſpects a leſs Eſtate by Right, 
than a greater Eſtate by Wrong. If a Man grant 
Lands or Tenements, Reverſions, &c. and exprels 
ro Eſtate in the Deed, (due Ceremonies requiſite 
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in Law being performed) the Grantee or Leſſee 
| hath an Eſtate for Life. 1 Inſt. 42 


A Lea'e is made of Lands to a Won 40 Boll Rs, 


during her Widowhood, or ſo long as ſhe ſhall 
live fole; or to a Man quam diu ſe bene g Herit, 
or ſo long as the Leſſee ſhall pay 10 J. per Auuum, 
or till he be promoted to a Benefice, or for any 
other uncertain Time; in all theſe Caſes, if it be 
of Lands or Tenements, and Livery be made, the 
Leſſee hath in Judgment of Law an Eſtate for Life 
determinable: And if it be of Rents, Advowlons, 


or any other Things that lie in Grant, he will have 


an Eſtate for Life by Delivery of the Deed. If a 
Man make a Leaſe of a Manor, that at the Time 
of the Leaſe made is worth 20 J. a Year, until a 
hundred Pounds be paid, the Leſſee hath an Eſtate 
for Life, Livery being made, determinable upon le- 
vying the 100 J. becauſe the annual Profits are un- 
certain. But ſome uncertain Eſtates ate not for 
Life ; for where Lands are deviſed to Executors for 
payment of Debts, and until ſuch Debts are paid, 
the Executors have only a Chattel Intereſt in the 
Lands; and if it ſhould be conſtrued an Eſtate for 
Life determinable, then by their Death the Eſtate 
would ceaſe, and the Debts be unpaid ; but being 
a Chattel, it goes to the Executors of the Execu- 
 tbrs. Cro, Eliz. 315. Plowd. 273. 1 Sid. 146. 
The Hubendum in a Leaſe for Life or other 
Deed, to one not Party to the Deed is void for 
holding the preſent Eſtate; but good by Way of 
Remainder. And where a Man ſeiſed in tee de- 
miſes to B. to hold to B. and alſo ro D. and E. 
for their Lives, and the Life of the ſucceſſive longer 


Liver; here none can take but B. becauſe he is“ ; 


only Party to the Deed, and the reſt are only 
named in the Habendum: Then being named in 


the Habend. they cannot any Ways take but in 
N 3 | Re- 
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Remainder; which here they cannot do, by Rea: 
ſon of the Incertainty who ſhall take, for O. and 
E. cannot have a joint Eſtate with B. becauſe 
they are not Parties. Hiob. 313, 314. Raym. 143. 
Carter 145. V j 
A Leaſe for Life to commence in futuro is void, 
for Livery cannot be made to a future Eſtate : But 
where ſuch Leaſe for Life is made Habendum at a 
Day to come, and aſter the Day the Leſſor in Per- 
ſon makes Livery, there it ſhall be good. And 
Livery and Seiſin required in theſe Caſes, and on 
Feoftments, is a ſolemn Delivery of the Poſleſſion 
of the Lands, Cc. to the Perſon having Right to 
the ſame: It is done by Taking the Ring of the 
Door of a Houle, or Turf of the Land, Gc. and 
delivering it to the Grantee in the Name of Seiſin 
of the Houſe or Land, contained in the Deed, &c. 
When a Houſe and Lands are intirely demiſed, the 
Houſe is the Principal, and there the Livery mult 
be, not on the Land; no Perſon ought to be in the 

Houſe, or upon the Land, when Livery is made, 
but the Parties to the Deed, for all others are to 
be removed from it; and after Delivery of Seiſin, 
the Grantee or Leſſee enters into the Houſe firſt 
alone and ſhuts the Door; and then opens it, and 
lets in other Perſons. 5 Rep. 94. 1 Roll. Abr. 828. 

1 Inſt. 48. 2 Rep. 31.. Cro. Elix. 321. | 

Where Tenant for Life grants a greater Eſtate 
than he hath, as by making a Feoffment in Fee, 
levying of a Fine, or ſuffering a Recovery, this is 
a Forfeiture of his Eſtate, by a Condition in Law 
annexed to it; and the Leſſor and his Heirs ſhall 
not only take Benefit thereof, but alſo his Aſſigns. 
If there be Tenant for Life, Remainder in Tail, 
and Reverſion in Fee, and the Tenant for Life en- 
feofts him in Reverſion; it is a Forſeiture of his 
Eſtate for Liſe, and deveſts the Eſtate-tail | 
| Eo: 0 
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the Remainder: Though where there is Tenant 

for Life, with Remainder in Tail, and Remainder 
in Tail; if Tenant for Life and he in the firſt Re- 
mainder in Tail join in a Grant by Fine Sur Conu- 
zance, &c. to another, this is no Forfeiture of the 
Eſtate for Liſe; becauſe each gave what he lawful- 
ly might give; and the Law conſtrues this to be 
firſt the Grant of him in Remainder in Tail, and 
afterwards the Grant of Tenant for Life. Litt. 
Sa. %% „ 4] 
If Tenant for Life, and he in Remainder in Fee 

make a Leaſe for Years; it is during the Life of 


the Tenant for Life the Leaſe of Tenant for Life, and 


Confirmation of him in Remainder; and after the 
Death of Tenant for Life, it is the Leaſe of the 
Remainder- man; and if an Action be brought up- 
on this Leaſe, the Declaration and Proceedings 
muſt be accordingly. A greater Eſtate may ſup- 
port a leſs, tho not the contrary; as if a Leaſe be 
made for Liſe, and Remainder for Years, to the 
ſame Perſon, both Eſtates remain diſtin& in him, 
and he may grant over either of them: But if it be 
a2 Leaſe for Years, Remainder for Life, the latter 
drowns the former. 1 Inſt. 45, 54. Cro. Car. 154. 


( 


Where the Leſſee Tenant for Life, and Leffor 
having the Eſtate in Reverſion join in a Leaſe for 
Life, it is ſaid that they ſhall join in an Action of 
Waſte, and the Leſſee for Life ſhall recover the 
Place waſted, and he in Reverſion Damages. To 

every Tenant for Life, the Law gives him as inci- 
dent to his Eſtate three Kinds of Eſtovers; wiz. + 
Houſe-bote, or an Allowance of Timber, for re- 
pairing and upholding of a Houſe or Tenement, 
and is alſo two-fold, i. e. Eſtoverium edificandi, 
and Ardendi ; Plough-bote, which is Eſtoverium 

arandi, or a Right to take Wood to repair Ploughs, 
| B44 Har- 
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| Harrows, and for making Rakes, Forks, &c. And 
Hay - bote, called in Law Eſtoverrum Claudendi, 
being a Liberty to take Thorns and other Wood 
to make and repair Hedges, Gates, Fences, Cc. 
All theſe muſt be reaſonable, and the Tenant may 
have them upon the Land demiſed, without any 
Aſſignment, ſo as not to commit Waſte, unleſs he 
is reſtrained by ſpecial Covenant: And Tenant 
for Years ſhall likewiſe have the ſame Eſtovers. 
1 Inſt. 41. 1 
A Leſſee for Life or Years hath a ſpecial Intereſt 
or Property in Timber Trees, ſo long as they ale 
annexed to the Land: But if the Leſſee, or any 
other ſevers them, the Leſlee's Intereſt is thereby 
determined; and the Leſſor may take them, as 
Things which were Part of his Freehold and Inhe- 
ritance. The Property of the Timber is reſerved 
to the Leſſor by tbe Law, but he cannot grant it 
without the Licence of his Tenant; for the Te- 
nant hath alſo an Intereſt in ir, to have the Maſt 
and Shadow of the Trees for his Cattle, and the 
Shrowds for Fuel and Fences: A Leſſor may, du- 
ring a Leaſe for Life, grant the Trees to a Stran- 
ger, to take Effect after the Leſſees Death; tho” 
not to be cut down during the Leſſee's Liſe ; for 
ſuch Grant will be void, by Reaſon of the Preju- 
dice that wouid accrue thereby to the Tenant for 

Life. 4 Rep. 62. 11 Rep. 48. 7 
If there be Tenant for Life without Impeach- 
ment of Waſte, the Reverſion in Fee to J. S. In 
this Caſe, the Tenant for Life may cut down the 
Trees, and convert them to his own Uſe; and 
the Reverſioner ſhall not have them: And yet the 
Clauſe without Impeachment of Waſte, it is ſaid, 
doth not give the Tenant for Liſe any greater In- 
tereſt in the Timber-Trees than he had by the De- 
mile of the Land; but he is thereby excuſcd from 
| any 
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any Action of Waſte to be brought againſt him, or 


ſor Damages, or the Place waſted, to be recover d 


againſt him. 4 Rep. 62, 63. 

The Leſſee ſor Liſe * the Land with e 
and dies before he can reap it, his Executors ſhall 
have the ſame, and not the Leſſor or him in Re- 
verſion: Here the Crop on the Ground is called 
Emblements, from a French Word of that Signifi- 


cation, and the Lefſee's Executors are intitled 
therero, by Reaſon of the Uncertainty of his Eſtate, 


and becauſe it is for the publick Good that Land 


ſhould be cultivated; and otherwiſe ſuch Leſſee, 


whoſe Intereſt depended on a Contingency, would 


be afraid to do it. But if a Leſſee for Years ſow 
the Ground, and before Severance of the Corn 


his Leaſe expires, the Leſſor or he in Reverſion 


| ſhall have it; for here the Term was certain, and 
determined by the Leſſee's Act, and therefore it 


ſhall belong to the Owner of the Soil. 1 Lat. 55. 


11 Rep. 51. Dyer 173. 


If Tenant for Years, if he ſo long live, ſow the 


Ground, and die before Severance ; the Executor 
of the Leſſee ſhall have the Corn: And in Caſe a 


Leſſee for Liſe leaſes for Years, if the Leſſee for - 
Years ſows the Land, and after Leſſee for Life dies 
before the Corn is ſevered, the Executor of ſuch. 


Leſſee for Years ſhall have it. Thobif Tenant for 


Life ſows his Lands with Corn, and afterwards 


grants over all his Eſtate and Right to another; if 
the Grantee dies before Severance of the Corn on 


the Ground, it is ſaid his Executors ſhall not have 
the Corn, but he in Reverſion. Cro. Elix. 464. 


2 Danv. Abr. 765. Hob. 132. | 
By Statute it is enacted, That when Tenant for 


life ſhall remain beyond the Seas, or e ſewhere 
abſent himſelf by the Space of ſeven Years, and no 


ſufficient Proof be made of his being living ; in any 
| ction 


1 i; 
+: N 
'P 
+ 
os 
$1 ; 
| 
15h ; 
T7 +. 
< 
$9 
2 ; 
. 2 
HD 
72 
43 
; 
* 
"7 z 
* 
4 
+ 
bo 1 : 
N. F 
75 
1 
''F 
i 1 
2.1 
* 2 
1 & 
* 
9 
a+ 
; 
E. 
. "4 
1 
; 
| 
$] 
4 
1 
145 
- 
165 
iS 
7 
II 
. 


1868 Ok Eſtates fo2 Life, and 

Action to be brought by the Leſſor or Reverſioner 
for the Eſtate, ſuch Perſon ſhall be accounted as if 
naturally dead. But it is provided, that if ſuch 
Perſon be evicted, and ſhall return from beyond 
the Seas, or afrer be made appear to be living; 
then he ſhall recover the full Profits of the Land, 
with Intereſt, for the Time he hath been kepr 
out of the ſame by the Leſſor or Reverſioner. 
Stat. 19 Car. 2. cap. 6. And by another Statute, 
Perſons in Remainder or Reverſion of Eſtates, after 
the Death of another, on Affidavit in the Court 
of Chancery chat they have cauſe to believe ſuch 
other Perſon dead, and his Death concealed, &c. 
may move the Lord Chancellor to order ſuch Per- 
fon to be produced; and if he be not produc d, he 
ſhall be taken as dead, and thoſe in Reverſion may 
enter upon the Eſtate. Alſo by tbis Statute, if 


ſuch Perſon be abroad, a Commiſſion may be ifſued 


for his being viewed by Commiſſioners, c. 6 Ann. 


3 | 


Altho' a Leſſee for Life or Years loſeth his Leaſe 
of the Lands let unto him, yet he ſhall not loſe his 
Term in the Lands, if it can be proved any way 
that there was ſuch a Term let unto him by Leaſe, 
and that it is not determined: So it is of any other 
Eſtate in Lands, if the Deed that created the Eſtate 
be loſt, and it is prov'd that there was ſuch a 
Deed made, and ſuch an Eſtate conveyed by the 
Deed. For the Eſtate in the Lands is derived from 
the Party that made it, and not from the Deed, 
otherwiſe than inſtrumentally and declarative to 
ſhew his Mind and Intent that conveys the Eſtate ; 
as alſo the Mind and Intent of him that receives it, 
and the Loſing of the Deed can make no Alteration 
| herein. Paſch. 1650. 2 Lill. Abr. 152, 


A . 
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A. Leaſe for 99 Years, &c. determinable upon a 


Life or Lives, or an Eſtate for 1000 Years, is not 
of ſo high a Nature as a Freehold Eſtate for Life. 


An Eſtate for Term of Tears, is where Lands or 


Tenements are let to a Perſon by Leaſe, for a cer- 
tain Number of Years agreed upon ; and when the 
Leſſee enters by Virtue of his Leaſe, then is he 
called Tenant for Years. Litt. 58. 


And in a Leaſe for Years there needs no Livery 


of Seiſin to be made to the Leſſee ; tho' regularly 
no Freehold can paſs without it; but the Leſſee 
may enter when he will by Force of the Leaſe: 


And if the Leſſor or Landlord dies before the Leſſee 


or Tenant enters into the Tenements, yet he may 
enter into the ſame after the Leſſor's Death; be- 
cauſe the Leſſee by his Leaſe hath Right preſently 
to have the Lands according to the Form of the 
Leaſe, and the Intereſt of the Term doth paſs to 
and veſt in the Leſſee before Entry, and therefore 
the Death of the Leſſor cannot deveſt that which 
was veſted before. Liz. $:&. 59, 66. 1 Iuſt. 51. 
The Leſſee is not Tenant for Yeats till his En- 
try, and a Releaſe made to him to increaſe his 
Eſtate before Entry is not good: Tho' the Leſſor 
may releaſe the Rent to the Leſſee before he enters 


on the Premiſſes, in reſpect of the Privity between 


them; and the Leſſor cannot grant away the Re- 


verſion, for there is no Reverſion till the Leſſee's 


Fntry. But the Leſſee hath before Entry an [n- 


tereſt, called in Latin Intereſſe Termini, which is 


grantable over to another, and ſhall go to Execu- 


tors, &c. and the Grant ſhall remain good, tho' 


the Leſſor die before the Leſſee enters; becauſe he 


may enter afterwards, and if Leſſee dies, his Execu- 
tor may enter. And if two Perſons have ſuch a 


joint Intereſt, and one die, it ſhall ſurvive to the 


I . 


other. 1 Inſt. 46. 
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If a Leaſe for Years be made to a Man ard his 
Heirs, or to a Biſhop and his Succeſſors, it ſhall go 
to the Executors ; for regularly no Chattel, as Leaſe 
for Years is, can go to Heirs or in Succeſſion. And 
where one makes a Leaſe for Years of Land, or of 
the Herbage, or Veſture of Lands, or any other 
Tenement manurable and corporeal, reſerving a 
Rent thereupon, he may diſtrain for it, or have an 
Action of Debt for the ſame; and if one make 
fuch Leaſe of a Reverſion or Remainder of ſuch 
Tenements, he may diſtrain, &c. for the Rent re- 
ſerved, when the Poſſeſſion comes to the Leſſee by 
Force of ſuch Leaſe. 1 Inſt. 46, 47. Dyer 377. 
A Leaſe may be made of any Thing that lies in 
Livery or Grant; and Goods and Chattels may be 
leaſed or granted for Years: But Leaſes for Years 
ſhould be of ſuch Lands, &c. whereunto the Leſſor 
may come to diſtrain; not of incorporeal Inheri- 
tances. Every Leaſe is to be made for a leſs Time, 
than the Leſſor hath in the Premiſſes: And gene- 
rally to the making of a good Leaſe, ſeveral Things 
neceſſarily concur ; there muſt be a Leſſor, not re- 
| ſtrained to make a Leaſe; a Leſſee, not diſabled to 
receive it; a Thing demiſed, which is demiſa ble; 
and a ſufficient Deſcription of the Thing demiſed, 
Cc. If it be for Years, it muſt have a certain 
Commencement and Determination ; it is to have 
all the uſual Ceremonies, as Sealing and Delivery, 
cc and there muſt be an Acceptance of the Things 
demiſed. Litt. 56. Plowd. 273, 523. 
Articles with Covenants to let and make a Leaſe 
of Lands, for a certain Term, at ſo much Rent, 
hath been adjudged a Leaſe: In a Covenant, the 
Words have, poſſeſs and occupy Land, in Conſidera- 
tion of an yearly Rent, without the Word Demiſe, 
it hath been held to be a good Leaſe: And a Li- 


cence to occupy, take the Profits, &c. which 
| paſſeth 
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paſſeth an Intereſt, amounts to a Leaſe, &c. But 
every Contract ſufficient to make 2 Leaſe, ought 
to have Certainty in Commencement, in Conti- | 
nuance, and in the End, or it may be void : Tho' 

a Leaſe for Years may commence from a Day paſt, 
or to come; as Chriſtmas next, three or ten Years 
after, Cc. But there ought to be a Perſon at the- 
Time of the Commencement to take the Lands: 
and there muſt be an expreſs Enumeration of the 
| Years in theſe Leaſes, or the Term be certain by 
Reference to a Certainty. Cro. Eliz. 486. Plowd. 
272. 6 Rep. 35. Vaugh. 85. + 
For theſe Reaſons, if a Leaſe be made for ſo 0 
many Years as A. B. ſhall live, it is void ab initio- 
But a Leaſe for Twenty-one Years, if A. B. live ſo 
long, is a good Leaſe for thoſe Years, determinable 
on the Death of A. B. for there is a certain Period 
fixed, beyond which it cannot laſt, tho? it may 
determine ſooner ; and here is ſaid to be a Cer- 
tainty in an Uncertainty. A Leaſe may be limited 
to take Effect upon a Condition or uncertain Con- 
tingent; as if the Leſſee pay 20 J. And by re- 
ſerring to a Certainty it may be made certain, as 

for ſo many Years as J. S. has in the Manor of D. 
A Parſon makes a Leaſe for three Years, and from 
three Years to three Years, ſo long as he ſhall be 
Parſon; this will be good for ſix Years, if he con- 
tinue Parſon fo long, for ſo much only is certain, 
the Reſt being uncertain and void. A Leaſe for 
| ſo many Years as another ſball name, is uncertain at 
firſt, but good when he has named them. 1 Inſt. 
45. 6 Rep. 35. 1 Roll. Abr. $50. 

A Man poſſeſſed of a Term for forty Years, grants 
to B. ſo many of the Years as ſhall be to come at 
the Time of his Death; this is void for the Incer- 
tainty : But if he had demiſed the Land, Haben- 
dum after the Death of the Leſſor, for twenty 
1 Tears, 
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Years, it would have been good. A Leaſe for 
twenty Years to commence at the Death of J. S. is 
a good Leaſe, becauſe it is certain the Lands ſhall 
be enjoyed for twenty Years: And if a Man makes 
a Leaſe for eighty Years, if the Leſſee ſhall ſo long 
live, and he afterwards leaſes to another for eighty 
Years abſolutely, and then the firſt Leſſee dies, the 
ſecond Leſſee ſhall have the Land for the Reſidue 
of the Term. Tenant in Fee makes a Leaſe for. 
Twenty-one Years, to begin preſently, and after- 


wards the ſame Day makes another Leaſe for the 


ſame Term; this ſecond Leaſe is void to all In- 
tents; but if he had granted the Reverfion for 
Iwenty- one Years, it had been good; and in Caſe 
the ſecond Leaſe were made for thirty Years, it 
ſhould have been good for the laſt nine Years, 
1 Rep. 155. 2 Rep. 35, 36. | | 5 
In Caſe a Term is granted to A. a Woman for 
eighty Years, if ſhe lives ſo long; this Term de- 
termines by her Death : And if it then poes far- 
ther, and demiſes the Lands to B. for ſo many 
- Years as ſhall remain after the Death of 4. this De- 
miſe to B. is void; for there cannot be a Re- 
mainder of a Term which is gone. And a Leaſe 
being made to a Man for Ninety-nine Years, if he 
ſhould fo long live; and if he died within the 
Term, the Son to have it for the Reſidue of the 
Term: T his was adjudged void as to the Son, be- 


cauſe there can be no Limitation of the Reſidue of 


a Term determined, A Leaſe is made for Twenty- 
one Years, and after the Lellor makes another 
Leaſe, ro commence from the End and Expiration 
of the ſaid Term of Vears demiſed; and afterwards 
the firſt Leaſe is ſurtendered, the ſecond Leaſe ſhall 
commence preſently : But if it had been from the End 
and Expiracion of the ſaid Twenty-one Tears, there, 

aitho” the firlt Leaſe was ſurrender'd, it ſhall not 
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commence ; for the Twenty-one Years are not de- 


termined but by Fluction of Time, tho' the Term 


is by the Surrender. 1 Rep. 153. Plowd. 520. = - 


| Eliz. 216. 


As to the Time of Commencement of a Term 
for Years, if a Leaſe be made bearing Date the 26th 


Day of May, To have and to hold for T wenty- 


one Years, from the Date, or the Day of the Date, 


it ſhall begin the Day after the Date: If it be 2 

die ConfeFionis, then it begins on the Day after 
the Delivery. But if the Leaſe bear Date the 
Twenty-ſixth of May, To hold from the making, 


or from henceforth, it ſhall begin on the Day in 


which it is delivered, for here the Words are not 


of any Effect till the Delivery: So where the Ha- 


bendum is for the Term of Twenty-one Years, 
without limiting any Beginning, it ſhall commence 
from the Delivery, becauſe there the Words take 


Effect. And if an Indenture of Leaſe bear Date, 


that is void or impoſſible, as the 3oth Day of Fe- 
bruary, Oc. if in this Caſe the Term be limited to 


begin from the Date, it ſball have Beginning from 


the Delivery, as if there had been no Date at all: 


And it is the ſame, if a Man by his Indenture of 


Leaſe, either recite a Leaſe, when in Truth there 
is none, or a Leaſe which. is void, or miſrecites a 


Leaſe that is in eſſe in a Point material, and grants 


a farther Term, to commence from the Determing- 
tion of the former Leaſe, in ſuch Caſe the new 
Leaſe ſhall begin from the I ime of Delivery thereof. 
1 Inſt. 46. 5 Rep. 1. 2 Roll. 520, Dyer 307. 


Where a Leaſe was made To hold à dato Inden- 


turæ, it was ſaid this was as much as to ſay, from 


the Day of the Date: But here the Court reſolved, - 


that the Date is the Time of the Delivery, and it 
differs from the Time or Day of the Date. A 
Leaſe being made * from the zoth of No- 


we vember, : 


| 
| 
| 
: 
| 
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vember, for five Years; the Queſtion was, whether 
this was a good or a void Leaſe? And it being un- 
certain what November was meant, it was therefore 
inſiſted that it was an impoſſible Limitation of the 
Commencement of the Term; and there are many 
Examples of Leaſes being void for Uncertainty of 
Commencements, which could not have been ad- 
judged ſo, if the Limitation in this Caſe were good: 
Two Judges held, that the Leaſe ſhould begin from 
the Delivery ; but at laſt it was otherwiſe deter- 
mined to be void. Cro. Fac. 135, 136. 3 Lev. 438. 
1 Mod. 180. | | ; 
One ſeiſed of an Eſtate in Fee-ſimple, in his 
own Right, of any Lands or Tenements, may 
grant a Leaſe of it for what Lives or Years he will: 
And he that is ſeiſed of an Eſtate - tail in Lands, may 
make Leaſes thereof warranted by the Statute of 


32 H. 8. He who is ſeiſed of an Eſtate for Liſe, 


may make a Leaſe for Years of the Eſtate, and it 
ſhall be good as long as the Eſtate for Life doth laſt. 
And 3 Perſon poſſeſſed of Lands for Years, may 

rant a Leaſe of all the Years, except one Day, or 


. any ſhort Part of the Term; ſor if all the Eſtate be 


ranted, it is an Aſſignment: And if Leſſee for 
Wi makes a Leaſe for Life, the Leſſee may enjoy 
it for ſuch Leſſor's Life, if the Term of Years laſts 
ſo lovg ; but if he gives Livery of Seiſin upon it, 
this is a Forfeiture of the Eſtate for Years. 1 Int. 
42, 44. Wood's Inſt. 267. | 555 
A Perſon intitled by Leaſe to a Houſe and Lands 
for a long Term of Years, grants the Premiſles to 
another, together with the ſaid Leaſe particularly 
recited, and alſo all Writings, &c. Habendum to 
the Grantee, from and immediately after the Death 
of the Grantor, for the Reſidue of the Term then 
to come and unexpired: It was here a Doubt, 


whether this was a good Grant, the Grantor ha- 
| Rs ving 
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ving reſerved to himſelf an Eſtate for Life, which 


by Conſtruction of Law is greater than any Eſtate 


for Years. In the King's Bench, the Grant was held 
void; but on a Writ of Error, it was adjudged to 

be good upon the Premiſes, without the Haben- 
dum; tho' if it had reſted on that, it would, 
have been otherwiſe: And Chief Juſtice Treby ſaid 


that when a Man reſerves to himſelf the Intereſt of 
the Land during his Life, it is in Notion of Law the 
whole Intereſt; and the Law never has received 
any ſuch Grant of a Term, tho' it has permitted 


Deviſes of a Term in ſuch Manner. Trin. 6 Mill. 
& Mar. Skinn, 530, 545. 5 


Leaſes may be granted for any Term, or Number | 


of Years, Months or Weeks; or be from Month to 
Month, or Week to Week, &c. for three or four 


Years, and be good for thoſe Years: And a Tenant 
for Half a Year, or Quarter of a Year, is Tenant 
for Years. If a Man makes a Leaſe for one Year, 
and fo from Year to Year, as long as both Parties 
pleaſe, it is a Leaſe for two Years; and afterwards 


it is but an Eſtate at Will. And where ſuch Leaſe 


was made from Year to Year, without firſt grant- 


ing one Year; it is ſaid, that altho' this was a 
Leaſe certain but for two Years, yet when the 
Leſſee occupies and enjoys it Part of the third Year, 
it is then a Leaſe for that Year alſo; ſo that neither 
the Leſſor or Leſſee can determine the Will during 
that Year, which he had begun to occupy. Bur 


| Popham held, that it was a Leaſe at Will, after the 
two Years. 1 Sid. 423. Cro. Eliz, 775. See Lutu. 


* 


213. 
By Holt C. J. If 4. demiſe Land to B. for a 
Year, and ſo from Year to Year, this is not a 
Leaſe for two Years, and after at Will, but it is a 
Leafe for every particular Year, ang after the Year 
is begun, the Leaſe cannot be determin'd before 


O | 


n 
2 
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the Year is ended: It was adjudged in C. B. to be 
a Leaſe for two Years, &c. in ſuch a Caſe. A Man 
having granted Lands to another, Habendum de 


| anno in annum, & fic ultra quamdiu ambabus par- 


tibus placeret, to commence from a certain I ime, 
rendring an annual Rent: The Court ruled, that 
after the two Years, the Leſſor or Leſſee might de- 
termine; but if the Leſſee held on, he was not 
then Tenant at Will, but for a Year certain; for 
his holding on muſt be taken to be an Agreement 
to the original Contract, and in Execution of it; 
and the firſt Contract was from Year to Year: 
T hat the third Year is not in the Nature of a di- 
ſtinct [ntereſt, becauſe it ariſes from the ſame Ex- 
ecutory Contract, and therefore the Leſſor may 
diſtrain the third Year. for the Rent of the ſecond ; 
and ſuch an Executory ContraQt as this, is not void 
by the Statute of Frauds, tho' it be for more than 
three Years, becauſe there is here no Term for 
above two Years ever ſubſiſting at the fame Time; 
and there can be no Fraud to a Purchaſer, for” the 
utmoſt Tntereſt that can be to bind him, can be 
only one Year. 2 Salk. 413, 414. 3 
A Perſon ſeiſed in Fee of a certain Meſſuage, 
cc. demiſed it to J. S. for a Year, and ſo from 


Tear to Year as long as both Parties ſhould pleaſe, 


by a Parol Demiſe, reſerving Rent; and that the 
Leſſee ſhould not go away without giving a Quar- 
ter's Warning. Here Hole ſaid, the Agreement 
concerning the Quarter's Warning is only a colla- 
teral Agreement, not affecting the Land in Point of 


Intereſt, but collaterally binding the Perſon of the 


Leflee ; and in this Caſe, if at the Year's End the 
Leſſee give up the Poſſeſſion without any Warning, 
he will be liable to pay a Quarter's Rent by Virtue 
of this Agreement ; but if he gives a Quarter's 


Warning, he may quit without more ado ; tho' it 


he 


he once enters on the ſecond Year, he will be 
bound for all that Vear, and to E Quarter“ s Warn- 
ing. Mod. Ca. 13. 

And it would be the ſame Thing: if ſoch 2 


2 had been by Deed: If a Leaſe be for a Vear, 
ſo from Year to Year, as lon "S as both the Par- 
as ſhall pleaſe, that is a Leaſe binding but for 


one Year ; but if the Lelſee, without Countermand 
of the Leſſor, enter upon the ſecond Year, he is 
bound for that Year, and ſo on: Bur if the Leaſe 
be for a Year, and from Year to Year, till ſix Years 


expire, that is a Leaſe certain for ſix Years: If it 
is for a Year, and fo from Year to Year, as long as 


both Parties ſhall agree, until (ix Years ſhall expire, 


that is a Leaſe for the ſix Years determinable at 


every Year's End at the Will of either Party. Vid. 


By the Statute of Frauds, made for Prevention of 
fraudulent Practices, endeavoured to be upheld by 


Perjury ; all Leaſes, Eſtates, Intereſts of Freehold, 
or Terms of Years, or any uncertain Intereſt vl 
in or out of any Meſſuages, Lands, Tenements or 
Hereditaments, not put in Writing, and ſigned by 
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the Parties making or creating the ſame, or their 


Agents thereunto lawfully authorized by Writing, 
| ſhall have the Force and Effect of Leaſes, or Eſtates 
at Will only, and fhall not in Law or Equity be 


deemed or taken to have any other or greater Ef- 


fect; notwithſtanding any Conſideration for making 
any Parol Leaſes or Eftates, or any former Law or 


Uſige : Except Leaſes not exceeding the Term of 


three Years from the making thereof, whereupon 
the Rent reſerved to the Landlord, during ſuch 
Term, ſhall amount to two third Parts at leaſt of 
the full improved Value of the Thing demiſed. 
29 . 
It appears by this- Act, that Leaſes exceeding 


three Years, muſt be made in Writing, atherwiſe 


oz - 1 they 


— —— r ———— a cars EE © 


— they are but Leaſes at Will; and if the Subſtance 


2nd this amounts to a Determination of the Will; 
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of a Leaſe be put in Writing, and ſigned by the 
Parties, tho' it be not ſealed, it ſhall have the Ef- 
ſect of a Leaſe for Years, &c. If a Man enters into 
Land by Corſent of the Owner, he is Tenant at 

Will: So when a Perſon is in Poſſeſſion, and has 
paid any Rent to the Landlord, tho' but a Quar- 
ter's Rent, and altho' no Demiſe or Agreement can 
be proved between the Owner of the Land and 
the Tenant ; for it ſhall be preſumed the Rent was 


received upon ſome private Contract. Raym. 147. 


And a Leaſe at Mill, altho' it be ſometimes at 
the Will of the Leſſor, ought regularly to be at the 
Will of both Parties; and the Leſſor and Leſſee, 
where the Eſtate is held at Will, rendring Rent 
quarterly, may either of them determine the Will 
wher they pleaſe : But if the Leſſor doth it within 
a Quarter, he ſhall loſe that Quarter's Rent; and 
if the Leſſee doth it, he ſhall pay a Quarter's Rent; 
and he ſhould determine his Will on the very Day 
of Payment of the Rent, not before or after: The 
Law will not allow the Leſſee ro do it to the Pre- 
judice of the Leſſor, as to the Rent; nor that the 
Leſſor ſhall determine his Will, co the Damage of 
the Leſſee, after the Land is ſowed with Corn, Cc. 
But if Tenant ar Will ſows the Ground, and he 
afterwards determines his Will, and refuſes to oc- 
cupy the Land, the Leſſor ſhall have the Corn, 
becauſe he loſeth his Rent. 1 Inſt. 5 5. 2 Salk. 413. 


A Leaſe at Will may be by Parol, or in Writing; 


but it is moſt commonly by Parol: And the Tenant 


at Wil} hath no Eſtate in bim until his Entry. It 
the Leflee at Will granteth over his Eſtare, and the 
Grantee enters; the Grantee is a Diſſeiſor : For 


Tenant at Will hath not ſuch an Eſtate in him that 
he can grant over, and therefore his Grant is void ; 


| and 
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and Treſpaſs will lie againſt him. The Leſſee at 
Will is not bound to repair the Premiſſes, as Leſſee 
for Years is; and for permiſſive Waſte there is no 
Remedy: But in Caſe he commits voluntary Waſte, 
in pulling down of Houſes, felling of Trees, cc. 
Action of Treſpaſs lieth ; and the cutting down of 
Timber, and pulling down Houſes, do alſo a- 
mount to the Determination of the Will. Carr. 67. 
". 1- Tf. , i. 5 Rep. ng. © 

No Words ſpoke off from the Land by the 
Leſſor will determine the Will, till the Leſſee hath 
Notice thereof: But an actual Entry in the Abſence 
of the Leſſee will determine it. And the Leſſor 
may come upon the Land, and forbid the Leſſee to 

hold it any longer; or he may enter thereupon in 
Form, in the Preſence of Witneſſes, and if he thinks 
fit, cut a Twig of a Tree, or a Turf, &c. as taking 
Poſſeſſion. If the Leſſor dies, the Eſtate at Will is 
determined; and here the Tenant at Will becomes 
Tenant at Sufterance. 1 Inſt. 56, 57. 7 
The Tenant at Sufferance, is without Agree- 
ment after a particular Eſtate ended: And he is 
ſuch who at the firſt came in by lawful Demiſe, . 
and not as an Intruder by Wrong, and after his 

Eſtate determined, continues the Poſſeſſion wrong- 
fully, and holdeth over. But where he holds over, 

and continues to pay his Rent as before quarterly; 
this Payment and the Acceptance of the Rent, a- 
mounts to a new Leaſe: And until Entry the Right 
remains in the Tenant, becauſe he hath the Poſ- 
ſefſion ; fo that the Owner is without Remedy for 
any Thing, nor can he bring Treſpaſs till he hath 

entered, If ſuch Tenant at Sufferance makes a. 
Leaſe for Years; this is a Diſſeiſin, and turns the 
Eſtate to a Right, for which an Entry is given by 
Law, Cc. Carter 64, 162. 1 Inſt. 57. Alleyn 4. 


2 Leon. 143. 5 Mod. 384. See Stat. 4 Geo. 2. c. 28. 
T0 O3 = 
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A common Leaſe for Years in Writing is ſealed 


by the Leſſor, and the Leſſee hath not ſealed the 
Counterpart; here Action of Covenant may be 
brought upon the Leaſe againſt the Leſſor: But 
where the Leaſe is ſeal'd by the Leſſee only, and 
nor the Leſſor, nothing operates thereon. One 
out of Poſſeſſion, cannot make a Leaſe of Lands, 
without entering and ſealing. the Leaſe upon the 
Lands; or impowering others by Letter of Attorney 


to do it: And a Leſſee for Years is not in Poſſeſ- 
| fion, ſo as to maintain Action of Treſpaſs, &c. 


until he actually enter on the Lands demiſed. But 
2 Leſſee of a Remainder or future Intereſt never 

enters by Virtue of his Term, but enters before, 
and continues after the Commencement. of the 
Term; and if then the Leſſor ouſts him, the 
Leſſee may aſſign over his Term oft from the Land, 
If a Man make a Leaſe for Years, and afterwards 


the Leffor enters upon the Premiſſes let, before the 
Term is expired, and makes a Leaſe of theſe Lands 


to another; this will be good 'till the Leſſee doth 
re-enter, and then the firſt Leaſe is revived, and 
he is in thereby. Telv. 18. Owen loo. Dalliſ. 81. 
r:Len ny. 2 Lf. ld. 253, 2000. 

In a Caſe of a Leaſe for Years, granted to be- 
gin from Mrchaelmas then next following, the 

eſſee enter'd on the twenty-third of September 
before, and then continued in Poſſeſſion, Cc. 
Bridgman, Ch. Juſt. ſaid, That the Term not be- 
ing to commence till Michae/mas, the Entry by 
the Leſſee before was a Diſſeiſin; and his whole 
Continuance in Poſſeſſion after was by Wrong, 
end not any Poſſeſſion by Virtue of the Leaſe. In 
4 like modern Caſe it was admitted, that if the 


Leſſee enters before the Commencement of h's 


Leaſe, he is: a Diſſeiſor, and no Leſſee; but here 


was the Conſent of the Leſſor as to the Continu- 
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ance: And the Court held, that as the Leſſee did 
not only enter before the Day, but continued in 
Poſſeſſion after the Day the Leaſe commenced; 
he might be taken for a Diſſeiſor by his tottious 
Entry; but not by any Means for his continuing ig 
Poſſeſſion, by the Leſſor's Conſent. 1 Lev. 47. 
Mod. Caf. L. and E. 54, 55. 

A Man polleſſed of a Term for Years in Right 
of his Wife, made a Leaſe thereof to commence 
after his Death; he died and his Wife ſurvived; 

and this was adjudged a good Leaſe againſt his 

Wife: For the Husband during his Life might 
have ſold the whole Term which the Wife had in 
it; ſo alſo he might do any Part of the Term; 
but the Wife ſhall have ſo much of the Term as is 
undiſpoſed of by the Husband. If a Man having 
a Term in the Right of his Wife for forty Years 
makes a Leaſe of it for twenty Years, reſerving a 


Rent, and dies; the Wiſe ſhall have the remaining 


Part- of the Term, and the Husband's Executors 
the Rent: Becauſe it is not incident to the Rever- 
ſion, for that the Wiſe was not * to the Leaſe. 
1 Inſt. 46. Poph. 4, 5. 
If a | eaſe be made to an Inſant it is not void, 
only voidable at Election; for if it be for his Be- 
velfit, it may be good: But the Inſant at his E- 
lection may make it void, by refuſing and waving 
the Land before the Rent - day comes, for then no 
Action of Debt will lie againſt him: Though if 
it is not ſhewed, that the Rent is of greater Value 
than the Land, and the Infant be of full Age be- 
| fore the Rent-day come, he will then be liable in 
an Action of Debt. All Leaſes of any Dwelling- 
houſe or Shop within this Realm, or any of the 
King's Dominions, made to any Stranger, Arti- 
| ficer, or Handicraft- man, born out of the Kings 
Obedience, not being Denizens, are void and of 
51 WU 4 none 
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none Effect, by ancient Statutes. Cro. Fac. 320- 
1 Saund. 7. 22 Hen. 8. cap. 16. 

If a Leaſe be made for Years, on Condition that 
upon ſuch Contingent it ſhall be void; in this 
Caſe, as ſoon as the Thing doth happen, the Leaſe 
is void ipſo facto, without any Re- entry, &c. But 


if a Leaſe for Life be made on ſuch a Condition, 


in that Caſe the Leſſor muſt enter, before the 
Leaſe will be void. And there is this Difference - 
between a Leaſe for Life and a Leaſe for Years; 


that if the Leaſe for Years concludes, then the 


Leaſe ſhall be void, Cc. Here no Acceptance of 
the Rent due at any Time after the Breach of the 
Condition, makes the void Leaſe good ; but in 
Leaſe for Life with ſuch Condition, Acceptance of 
Rent due at a Day afterwards, will bar the Leſſor 
of his Entry, as this voidable Leaſe may be af- 
firm'd by Acceptance. 3 Rep. 65. Cro. Eliz. 528. 
A Man makes a Leaſe for Years rendring Rent, 
upon Condition if the Rent be behind, that it ſhall 
be lawful for him to re-enter; bere if the Leſſor 
demands the Rent, and it js not paid, and after- 
wards he accepts the Rent before Re-entry made, 
at a Day after, he hath diſpenſed with the Condi- 
tion which was annexed to the Rent: But on a 
collateral} Condition, altho' he accepts ſuch Rent, 


(due at the Day for which the Demand was made) 


yer he may enter; for as well before as after his 
Re-entry, he may have an Action of Debt for the 
Rent, on the Contract between the Leſſor and Leſ- 
fee. In Cafe of a Leaſe for Life, if the Leſſor ac- 


cepts the ſame Rent which was demanded, he hath 
affirmed the Leaſe; for he cannot receive it as due 


on any Contract, as in the Caſe of a Leaſe for 
Years, but he ought to receive the ſame as his 


Rent, and then he doth affirm the Leaſe to con- 


tinue: And a morn for Life — created by Li- 
„ 
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very, cannot be determined before a Re-entry, 


which is barred by the Acceptance. 3 Rep. 64, 65. 
T he Leaſe which is voidable, and not abſolutely 
void, muſt be made void by the Leſſor's Re- entry; 
but if a Leaſe be void abſolutely, there needs no 
Re-entry: And that Leaſe is ſaid ro be voidable 
which may be made void, if the Leſſor will, and 
may be continued, if he pleaſe, at his Election; 
and then the Leaſe is made void by Re- entry, and 


putting out the Leſſee; or elſe it is contiaued or 


aſtirmed by receiviog the Rent, and thereby ac- 
knowledging the Leſſee ſtil] to be Tenant: Where 
the Leaſe is abſolutely void, acceptance of Rent 
will not affirm it. If a Leſſee for the Term of 
twenty Years, accepts of a Leaſe of the ſame Land 
for ten Years; by the Leflee's Acceptance of the 
new Leaſe, the Term of twenty Years is deter- 
minced by Surrender in Law: And if a Leſſor ac- 
cepts from his Tenant, the laſt Rent due to him, 
and gives the Leſſee a Releaſe for ir, all Rent in 
arrear is preſumed by Law to be ſatisfied. 21 Car. 
B. R. 2 Lil. Abr. 149. 2 Roll. 469. 1 Inſt. 373. 
It is held if a Leſſee for Years aſſigns over his 
Leaſe to another, the Leſſor may charge the Lel- 
ſee or his Aſſignee for the Rent at his Election; 
and therefore if the Leſſor accepts the Rent of the 
Aſſignee, he hath determined his Election, and 
ſhall not have Action againſt the Leſſee afterwards 
for Rent due after the Aſſignment. If a Leſſor ac- 
cepts of Rent from an Aſſignee, knowing of the 
Aſſignment, ir bars bim from Action of Debt a- 
gainſt the Leſſee; for the Privity of Contract is ex- 
tinguiſhed: But after ſuch Acceptance, the Leſſor 
or his Affigns may maintain an Action againſt the 
firſt Leſſee upon his Covenant for Payment of the 
Rent. The Accepting of Rent from the Aſſignee 
has been adjudged a ſufficient Notice of an Aſlign- 
: | | ment; 
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ment; ſo that the Leſſor could not reſort to the 
firft Leſſee in Debt, but to the Aſſignee. 3 Rep. 24. 


1 Saund. 241. 2 Bulſt. 151. | 
As the Aſſignee ſtands in the Leflee's Place, tho' 
the Landlord once refuſe, he may at any Time after 
accept him for his I enant, and bring his Action 
_ againſt him: But the Aſſignee and the firſt Leſſee 
are both originally liable to the Leſſor; and the 
Reaſon why the Aſſignee is anſwerable, is becauſe 
of Privity of Eſtate; and the Aſſignor of the Pri- 
vity of Contract. If a Leſſee aſſign a Moiety of the 
| Land, a Moiety of the Rent is payable by the Aſ- 
ſignee, and the ſame is recoverable in Action of 
Debt. And an Aſſignment and Notice thereof, 
will not bar the Leſſor from his Remedy againſt the 
Leſſee, if it were ſraudulent; for though the Aſ- 
ſignment be a lawful Act of it ſelf, yet Fraud may 
vittiate that as it doth other Things. 2 Saund. 181. 
Moor 544. 1 Cro. 555. T. Jones 104, 109. | 
If Leſſee for Years aſſigos his Intereſt, and dies, 
his Executors ſhall not be charged for Rent due 
after his Death; becauſe by the Death of the Leſ- 
ſee, the perſonal Privity of Contract, as to Action 
of Debt was determined: And ſo if the Executors 
of ſuch Leſſee aſſign over their Intereſt, an Action 
of Debt doth not lie againſt them for the Rent due 
afterwards. A Perſon being poſſeſſed of certain 
Houſes, demiſed the ſame for a Term of Years, 
under a certain Rent, which the Leſſee for bimſelf, 
his Executors and Aſſigns covenanted to pay; the 
Leflee died, and his Executor aſſign'd over the 
Term, and in an Action of Covenant againſt the 
Aſſignee for Non-payment of the Rent, the Defen- 
gant pleaded he had affign'd his Intereſt over to 
atiother Perſon, &c, In this Caſe the Cuurt held, 
that there was no Privity of Eſtate or Contract, and 
of Conſequence the Action mult fail; that the Aſ- 
Jane © „„ 1 ' __-- bgnee 
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ſignee was chargeable by Reaſon of the Land, and 
when he had parted with his Intereſt, there could 
be no Reaſon given why he ſhould be any longer 
liable; eſpecially ſince the Executor of the Leſſee, 
is ſtill bound to perform the Covenants in the Leaſe 
ſo long as he hath Aſſets. 3 Rep. 24. 1 Salk. 81. 
4 Mod. 71. SW. RR 
In the arguing this Caſe, it was objected, that 
the Defendant did not ſhew that he gave Notice 
to the Plaintiff of this Aſſignment, or that he had 


accepted of the ſecond Aſſignee for Tenant; and 
that the Leſſee ought not to have it in bis Power 
to put a Tenant upon his Landlord without No- 


| tice: But notwithſtanding it was adjudged as above, 
upon a Writ of Error in B. R. And tho” the Inte- 


reſt might be aſſign'd to a Beggar, it was anſwer- 
ed that it was the Leſſor's own Fault and Folly to 


take the firſt Aſſignee for his Tenant: And in an- 
other Caſe it is ſaid, that he who admits of one 
Aſſignee, admits of Twenty. 1 Salk. p81. 


Rent. 


The Leſſor making a Leaſe for Years of Land 


in Fee-ſimple, cannot reſerve Rent to an 5 


ther but himſelf, his Heirs, &c. If he reſer 
2 Rent to his Executors, the Rent ſhall be 


paid to the Heir, as belonging to the Rever- 


ſion of the Land: And if the Leſſor dies before 
the Day of Payment of Rent, it ſhall go to his 

Heir; but if it becomes due in the Leſſor's Life- 
time, it will go to his Executors: Alſo if a Leſſor 
having made a Leaſe rendring Rent, after deviſes 
the Rent to another by Will; it has been held, that 
in ſuch Caſe the Executor, and not the Heir ſhall 
have it, becauſe tis but a Chartel in the Deviſee. 


If the Leſſor dies upon the Day of Payment men- 
353 tioned 
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tioned in the Leaſe, tho? after Sun-ſer, if PIN | 
Midnight, and the Rent is unpaid, che Heir ſhall. 
have it; and the Rent is not due till the laſt In- 
ſtant of the Day, which is the moſt extreme Time, 
and legal and ſatisfactory, for till the End of the 
Day no Remedy is given by Law: But if the Rent 
be paid voluntarily in the Morning, and the Leſſor 
dies at two Hours beſore Noon of the ſame Day, 
this Payment by the Leſſee is good againſt the Heir, 
end the Executor ſhall retain it, 1 Juſt. 47. 2 Cro. 
144. 12 Rep. 36. Raym. 9. lo Rep. 127. | 
1 Saund. 287. | 
In a late Caſe, a Perſon being Tenant for Life 
of Lands, with Remainder to another in Fee, 
made 2 Leaſe for Years, rendring Rent payable on 
a certain Day; : and afterwards died about Two of 
the Clock in the Afternoon of that-Day on which 
the Rent was payable; and the Tenant having 
paid the Rent ro him that was next in Remainder, 
Adminiſtration was taken out to the Leſſor who 
died Inteſtate; and then the Adminiſtrator exhi— 
bired a Bill in Equity to oblige che Perſon in Re- 
mainder, who had wrongfully received the Rent, 
to pay it over to him, alledging that the Rent was 
due to the ſaid Inteſtate in his Life-time: Here it 
was held, that the Rent was not due from the Te- 
nants until. the laſt Minute of the natural Day on 
which 'tis payable, neither could they be compel- 
led to pay it 'till after that Day; but they having 
paid the Rent, they admitted it was due from 
them, and *tis plain the Defendant in Remainder 
had no Right to receive it; therefore it being paid 
jnto a wrong Hand who received the Rent with- 
out any Title, it ought to be paid over to the Ad- 
miniſtrator who had a colourable Title to receive 
the ſame. A Leſſor died on Michaelmas Day in 
the Aſternoon, before the Setting of the Sun; 1 
| was 
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was inſiſted, that the Rent being reſerved payable 


on that Day might have been paid in the Morning, 
ſo as to go to the Executor: But it was adjudg'd, 
that it ſhould go to the Heir, becauſe at the Time of 


the Death of the Leſſor there was no Remedy nor 


Means to compel the Payment thereof. Mod. Caf. 


L. and E. 21, 22. 2 Salk. 578. 
If on a Leaſe made at Chriſtmas, a Rent be re- 


ſerved payable yearly at Michaelmas and Lady-day ; 


yet the firſt Payment ſhall be at Lady-day, for 
otherwiſe it would not be paid yearly, And if a 
Man ſeiſed of Land in Fee, the firſt of Ofober 
makes a Leaſe of the Land from the Feaſt of St. 
Michael the Archangel then Jaſt paſt, yielding to 
him and his Heirs the yearly Rent of 20/. at the 
Feaſt of St. Michael, or within one Month aſter ; 
in this Caſe, if the Leſſor dies between the Feaſt 


of St. Michael and the End of the Month, the Heir 


ſhall have the Rent as incident to the Reverſion, 


and not the Executors as Rent behind; becauſe it 


was not due *rill the End of the Month: A Perſon 
ſeiſed of a Manor, by Deed indented leaſed the 


ſame for ninety-nine Years, if ſhould ſo long live, 
paying the Rent of 100 J on the Feaſts of St. Mi- 


chael and the Annunciation of our Lady, or within 
forty Days after each of the ſaid Feaſts; the Leſſor 
died thirteen Days after Michaelmas, and in an 
Action of Debt for the Rent ended at Michaelmas, 
brought by the Leſſor's Executors, it was deter- 
mined againſt them. 1 Inſt. 217. 10 Rep. 128, 129. 
Cro. Jac. 227, 228, 311. Cro. Eliz. 3806. 
A Leaſe being made, rendring Rent at Michael- 
mas, or in ten Days after, &c. Two Judges held 
the Rent to be due at every Michaelmas, and that 
the Leſſee might then tender it to the Leſſor, but 


he hath Election whether he will pay it until the 


tenth Day be paſt; and if the Leſſor releaſe unto 
2 a him 


! — 
— r vor. . 
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[ 
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him all Actions and Rents due after Michaelmas, 


before the tenth Day, this Rent is releaſed, and 
the Leſſee hath only the Election for his Eaſe and 


Benefit: But two other Judges were of a contrary 


inion. Indeed in this Caſe a Precedent was 
ſbewn, where in Debt for Rent, a Plaintiff decla- 
red upon a Leaſe made, yielding Rent at Michazl- 
mas and the Annunciation, or within twelve Days 
after every of the ſaid Feaſts; and demanded the 


Rent due at Mie haelmas laſt paſt, not mentionivg 


the ewelfth Day after; the Plaintiff here had Judg- 
ment : And it was ſaid, that the Reſervation being 
durante Temiuo, at Michaelmas, or within ten 
2 this Election is gone at the laſt Feaſt, becauſe 
the Term is expired. Cro. Fac. 233. 

If a Leaſe is for Years, paying a yearly Rent at 
Michaelmas and Lady-day, or within twelve Days 


aſter each of the ſaid Feaſts; upon Condition that 


if the Rent be not paid by the laid Space of twelve 
Days next after either of the ſaid Feaſts, or Days 
of Payment as aforeſaid, then the Leaſe ſhall be 
void; in this Caſe, it is held that the Leſſee in 
Safeguard of his Leaſe, ſbal] have twelve Days at- 
ter the ſaid twelve Days, to pay his Rent; for 
when the Rent is not paid on the firſt Day, it is 


28s much as if it had been reſerved upon the 


twelfch Day after : But if the Clauſe in the Leaſe 
were, that if the Rent be behind for the Space ol 
twelve Days, after either of the ſaid Feaſt- days of 
Payment, the Leaſe to be void, &c. there the Te- 
nant hath but the twelve Days allowed him. 10 
Rep. 129. 4 Rep. 27 | 
Where a Tenant for Life lers a Leaſe for Years 
of Land, if he ſhall ſo long live, under a certain 
Rent, and the Tenant for Life dieth before a Quar- 


ter- day, or Day of Payment, by the Common Law 


the "Tenant is „ of the Rent for that 
* | _ Quarter 
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Quarter by the Act of God: Though this may be 


guarded againſt by dividing the Rent, and making 
it payable Weekly, ec. altho' it be not uſually 
received otherwiſe than quarterly; or by Cove- 
nant in the Leaſe, to oblige the Tenant to pay the 
Executors of the Leſſor for ſo much of the Profits 
as ſhall be received till his Death, if he die before 
any Day of Payment. And without this Care, the 
Tenant might formerly receive the Profits of the 


Lands, and detain the Rent too, by quitting the 


Eſtate upon the Death of the Landlord, who did 
not live till the Rent-day; and thereby batring 
thoſe in Remainder and Reverſion, &c. of the 
Rent, becauſe he was not their Tenant at the Day 
of Payment of the ſaid Rent. 10 Rep. 127. 
This Law is now altered by Statute; for if any 
Tenant for Life die on the Day, on which Rent 
was made payable upon any Leaſe determinable at 
bis Death, his Executors, &c. may in an Action 
of the Caſe recover from the Under-tenants, the 
Whole; or if he die before ſuch Day, a due Pro- 
portion of ſuch Rent: And where Demiſes are not 
by Deed, Landlords may recover reaſonable Satiſ- 
faction, in an Action on the Caſe, for the Uſe of 
what the Tenants held, ec. And if any Tenant 
holding Lands at a Rack-rent, being in arrear one 
Year's Rent, ſhall defert and leave the ſame un- 
cultivated or unoccupied; two Juſtices of Peace, 
may at the Requeſt of the Landlord go upon and 
view the Premiſſes, and fix on the moſt notorious 
Part thereof, a Notice in Writing upon what Day 
(at the Diſtance of fourteen Days) they will take a 
ſecond View; and if the Tenant, or ſome Perſon 
for him, do not then pay the Rent, and there is 
no Diſtreſs, the Tenant's Leaſe ſhall become void: 
But the two Juſtices Proceedings may be examined 
into in a ſummary Way, by the next Juſtices of 
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Aſſiſe of the County; who if they ſee Cauſe, may 
award Reſtitution and Coſts to the Dae Ce. 
Stat. 11 Geo. 2. cap. 19. 

An Action of Debt lies for Rent in arrear upon 
a Leaſe for Life or Years; at Common Law it lay 
not on Leaſes for Life, but it may be brought by 
the Statute 8 Ann. cap. 17. If Tenants for Life 
or Years hold over Lands, after the Determination 
of their Terms, and Demand being made to deliver 
Poſſeſſion, they ſball pay double the yearly Value, 
to be recovered by Action of Debt: Alſo in Caſe a 
Tenant gives Notice of his quitting the Premiſſes, 
and do not accordingly deliver up Poſlefſion at the 
Time notified; he is thenceforth to pay double 
Rent, recoverable as ſingle Rent. And when 
Half a Year's Rent is due from any Tenant, and 
no ſufficient Diſtreſs can be had on the Premiſles, 
the Landlord may ſerve a Declaration in Ejectment, 
and have Judgment, &c. but the Tenant may file 
his Bill in Equity, within fix Months, to be re- 
lieved; and paying the Rent due, and Coſts, all 
Proceedings to ceale, Cc. 4 Geo. 2. cap. 28. and 
11 Geo. 22 
Debt may be brought ſor Part of Rent due, and 
a Diſtreſs taken for the other Part thereof: Action 
of Debt lieth for Rent due for a Copyhold and 
Freehold together; alſo for Rent upon a Leaſe of 
Land, and a Flock of Sheep, &c. An Aſſignee of 
Rent on a Leaſe for Years, ſhall have Debr for it: 
And Lands leaſed, ſhall be ſubje& to thoſe lawful 
Remedies which the Leſſor provides for the Reco- 
very of his Rent, Poſſeſſion, &c. into whoſe Hands 
foever the Land comes. If a Rent upon a Leaſe 
for Years of Land is reſerved and made payable at 
four Quarter-days, the Leſſor may have Action of 
Debt after the firſt Day of Failure; for every 


Quarter's Rent is a ſeveral Debt, and diſtinct 
Z 5 — 
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Actions may be had for each Quarter, and it is 
not like Debt for Part of the Money on a Con- 


tract. 3 Lev. 39, 150. Cro. Jac. 300. 5 Rep. 81. 


4 


2 Ventr. 129. | | 
But if one leaſeth a Stock of Cattle, or other 
Perſonal Goods, and the Rent is to be paid at ſe- 
veral Days, the Leſſor muſt ſtay till all the Days 
are expired; becauſe it is all but one Perſonal Con- 
tract. An Action was for one Quarter's Rent, 
when two Quarters were due, fo that the Plaintiff 
ſued for leſs than was due to him, without ſhewing 
how the Reſt was ſatisfied; it was here objected, 


that the Law would not allow this, but adjudged 


good on a Demurrer, every Quarter being a ſeve- 
ral Debt: But it would be otherwiſe, if it appears 


by the Plaintiff's own ſhewing that Rent for a 
whole Year is due, and he brings an Action only 


for Half a Year, Cc. ſn Debt for Rent, the 
Plaintiff demands more in his Declaration than 
due, he may remit Part, and have Judgment for 
the Reſidue. 1 Inft. 292. 2 Ventr. 129. 3 Nel. 
4 117 % è Lib. 429. 


| Rent being properly for the Uſe of a real 


Thing, as of Land, or a Houſe unfurniſhed, &c. 
the Remedy for which is Action of Debt; not on- 


ly the Conſideration, but the expreſs Promiſe to 


Pay, is to be proved in ſuch Action. But where 


any Part of a Houſe, is let with Goods and Furni- 
ture, it is called Hiring of Lodging, the Furniture © 


being the more valuable Part; and in Intendment 


of Law, the Money is ſuppoſed to be paid for it, 
as a Perſonal Thing; therefore in an Action of the 


| Caſe, Proof of the Conſideration is ſufficient, 
without an actual Promiſe, which is preſumed. 
1 Lev. 150. 1 Lev. 179. Sid. 279. 3 Mod. 73. 
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If Tenant in Fee, or in Tail die, his Executors 
may have Action of Debt by Stat. 32 H. 8. for 
the Rent in arrear, or he may diſtrain for it ; but 
before this Act, the Executor had no Remedy at 
Law: In caſe Tenant for Life dies, his Executor 
may bring Debt for Rent in arrear; and this was 
bis Remedy by the Common Law; but a new Re- 
medy is given by this Statute, and that is to di- 


ſtrain : Though if there be a Grantee of a Rent 


for twenty Years, if he ſo long live, and there is 
Rent due and in arrear, and then the Grantee 
dies; his Executor cannot diſtrain for the Arrears 
within the Statute, but muſt keep to his Remedy 
at Common Law. 1 Cro. 471. 3 Salk. 303, 304. 

Rent is reſerved out of the Profits of Land, and 
is ſaid not to be due till they are taken by the Te- 
nant ; but the Profits of the Land, which are the 
Thing it ſelf, cannot be reſerved as Rent. It 
ought to be reſerv d out of Lands or Tenements ; 
and may not be granted out of any incorporeal In- 
heritance, as an Advowſon, Common, Office, 
Tithes, Markets, Liberties, &c. But if a Leaſe be 
made of theſe for Years, the Reſervation of the 
Rent may be good by Way of Contract, to have 
Action of Debt for it, but the Leſſor cannot di- 
ſtrain; neither ſhall it paſs with the Reverſion. A 
Grant of a Rent out of a Hundred, is void; the 
Rent cannot iſſue thereout, nor doth an Ailiſe lie 
for it: And a Fair, is but a Franchiſe, out of 
which a Rent may not be. 1 Inſt. 142, 47, 206. 
5 Rep. 3, 4. „ b | 

A Man ſeiſed in Fee of Lands, lets them for 
Years, and reſerves a Rent to himſelf, not to him 
and his Heirs, the Rent ſhall determine by his 
Death, if he dies within the Term: But if he re- 
ſerve a Rent generally, without ſhewing to whom 
it ſhall go, it ſhall go to his Heirs. If the Leſſor 

| reſerve 
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teſerve Rent to him and his Aſſigns, this Rent 
- determines by his Death, becauſe the Reſervation 
is good but during his Life: So if he reſerves a 
Rent to him and his Executors, it ſhall end by his 
Death, unleſs the Renr be reſerved during the 
Term; by Reaſon the Heir hath the Reverſion, 
to which the Rent is incident, If a Leaſe be made 
for Years of Land, rendring Rent to the Leſſor, 
his Executors, Adminiſtrators and Aſſigns, during 
the Term; yet the Law will diſpoſe of it to the 
Heir, becauſe the Rent comes in Lieu of the Land, 
and iflues out of it, and that otherwiſe had de- 
ſcended to the Heir. 1 Inſt. 47, 396, 397. 
If a Leaſe for Years, or Life, or Gift in Tail, 
be made to one, with Reſervation of Rent; and 
the Leſſor or Donor grant the Reverſion over to 
another, the Rent paſſeth to the Grantee, altho 
no Mention be made of it in the Grant, the Rent 
being incident to the Reverſion: But though a 
Rent be thus incident to the Reverſion, it is not 
inſeparably Incident; for the Reverſion may be 
granted, fo as not to paſs the Rent. A Rent may 
- reſerved out of a Reverſion or Remainder of 
Lands; for the apparent Poſſibility that they may 
come in Poſſeſſion: But not to one in Remainder, 
tho' to a Reverſioner it may. If the Reſervation of 
a Rent be to the Leſſor, his Heirs and Aſſigns, all 
the Aſſigns of the Reverſion ſhall enjoy the ſame, 
if it be incident to the Inheritance. 1 Inſt. 143, 


x 


| 317. Cro. Eliz. 792. 

| There are ſeveral Kinds of Rents in our Law, ay 

2 Rack-Rent, Quit-Rent, Fee. farm Rent, old Rent, 

L and improv'd Rent, &c. But the common Divi- 
ſion of Rents is into three Sorts ; viz. Rent-Ser- 

vice, Rent-Charge, and Rent-Seck : Rent - Service, 
is accompanied with ſoine corporeal Service, as 
Fealty, c. And is where a Man makes a Gift 
FR P 2 | in 
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in Tail, or a Leaſe for Life, or Vears, and reſerves 
to himſelf a certain Rent, while the Reverſion of 
the Land continues in him; and if this Rent be 
behind at the Day on which it ought to be paid, 
the Leſſor by Law may take a Diſtreſs for it, with- 
out any particular Covenant; tho” it be uſaal to 
add ſuch Clauſe. Rent-Charge, is when a Perſon. 
by Deed maketh his Eſtate over to another in Fee, 
or by Gift in Tail, the Remainder in Fee, or a 
Leaſe for Life, Remainder over, &c. So that his 
whole Eſtate paſſeth, and by the ſame Deed re- 
ſerveth to him and his Heirs a certain Rent; and 
covenanteth that if the Rent be behind, it ſhall 
be lawful for him and his Heirs to diſtrain, here 
the Lands are charged with Diftreſs by the Deed. 
Rent-Seck, is where a Man paſſeth his Eſtate by 
Deed to another, and reſerves to him and his Heirs 
a certain Rent; or granteth a Rent iſſuing out of 
an Eſtate, without any Proviſion of Clauſe of Di- 
ſtreſs, for which he cannot diſtrain, there being no 
Reverſion or particular Charge to enable him, &c. 
Litt. Seck. 213, 217, 218. 

If one ſeiſed of Land, grants by Deed an yearly 
Rent iſſuing out of it to another in Fee, Fee: tail, 
for Life, or Years, with Clauſe of Diſtreſs, it is a 
Rent-Charge; ſo that a Rent-Charge may be 
either by Reſervation or Grant: And of what Na- 
ture ſoever it be, it is grantable over; and a Rent 


is not a Thing meerly in Action. The Difference 


between a Rent-Charge and a Rent-Seck is, that 
there is a Clauſe of Diſtreſs annexed to one, and 
no ſuch Clauſe to the other; and therefore the 
one is a Charge upon the Land, but for the other 
the Grantee had formerly no Remedy but to charge 
the Perſon of th2 Grantor in a Writ of Annuity; 
and he muſt have Seiſin of the Rent, which is to 
be created by Grant, and not by Deviſe; alſo bar | 
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firſt Payment that gives Life to the Rent- Seck, 
ought to be made by the Tenant of the Freehold ; 
and he ſhould attorn, or he cannot have Ailſe. 
1 Inſt. 143. 6 Rep. 56. All Perſons may have 
now the like Remedy by Diſtreſs, &c. for Rents 
Seck, and Chief Rents, as for Rents reſerved on 
Leaſe, by the late Statute 4 Geo. 2. cap. 28. 

| Beſides the Rents before-mentioned; there is a 
Rent reſerved upon a Leaſe at Will, called a Rent 
diſtrainable of common Right. And Rent on a 
Leaſe at Will, is due only by Occupation; but on 
a Leaſe for Years, the Rent is due on the Contract, 
and if the Leſſee never enters, he muſt pay the 
Rent. Alſo a Man may have a Rent by Preſcrip- 
tion; and there are Rents, but not properly ſo 
called, reſerved by Contract or Deed, which created 
them with Clauſe of Diſtreſs without a Tenure, 
_ againſt the natural Courſe of the Law: In all Caſes, 
by late Statutes, a Landlord may diſtrain for his 
Rent upon any Contract for it. 1 Inſt. 144, 213. 
6 Rep. 58. 1 Salk. 209. Wood's Inſt. 185, 598. 

When there is Remedy at Law for Rent, Equity 
will not grant one; nor will it change the Nature 
of the Rent, ſo as to make the Perſon liable, un- 
leſs there was Fraud, &c. in preventing a Diſtreſs : 
And where the Party hath provided his Means by 

Diſtreſs, for recovering a Rent Charge, Cc. he 
muſt be ſatisfied with it: But in another Caſe, it 
was held, that the Party ſhould enter,. and enjoy 
till the Arrears, with Coſts were Paid. 2 Vern, 382, 
386. 1 Chan. Caſ. 185. 

One intire Rent cannot be partly a Rent-Charge 
and partly Rent-Seck; therefore if a Rent be 
granted out of three Acres, with Clauſe of Diſtreſs 
for the Whole in one of them only, this is a Rent- 
Seck for the Whole. Where Rent is granted to A. 
in ee, with a Diſtreſs for Life, this is a Rent- 

1 I #43 > 7 Charga 
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Charge during his Life, and a Rent-Seck after ; 
but if the Diſtreſs be granted but for Years, it is 
not a Rent-Charge at all. And if a Rent be grant- 
ed for Life, out of a Term for Years, and an Eſtate 
in Fee, with Clauſe of Diſtreſs in the Whole ; this 
Rent being a Freehold, ſhall iſſue only out of the 
Freehold, and the Term is only charged with a 
Diſtreſs: But if it had been granted out of the 
Term alone, it ſhould have iſſued out of ſuch 
Term, and the Lands would have been charged 
during the Term for Years, if the Grantee had 
lived ſo long. 1 Inſt. 147. Plowd. 524. 1 Co. 
183. 

If a Man ſeiſed of two Acres of Land, of one 
in Tail, and the other in Fee, grant a Rent out 


of both, and die; and the Acre in Tail deſcends ro 


the Iſſue, the whole Rent-Charge ſhall ifſue our of 
the other Acre: So if one grant a Rent out of two 
Acres, and afterwards one of them is evicted, the 
Whole ſhall be iſſuing out of the other Acre; for 
the Acre which is evicted is abſolutely diſcharged 
from the Rent; and the Grantor ſhall not, to avoid 
his own Grant in the Whole, or in Part, take Ad- 
vantage of the Weakneſs of his own Eſtate. But 
if a Perſon ſeiſed of one Acre in Tail, and another 
in Fee, make a Leaſe of both reſerving Rent, and 
then die, and the Leaſe of the Acre in Tail be 
avoided by the Iſſue, the Rent ſhall be apportion- 
ed: And where a Man makes a Leaſe of two A- 
cres, reſerving a Rent, on Condition that the _ 
Leſſee ſhall have Fee in one of them upon doing 
ſuch an Act; if the Leſſee performs the Condition, 
the Rent ſhall be apportioned, becauſe ir is inci- 
wag to the Reverſion, yet by Relation the Leſſee 
has the Fee-ſimple from the Beginning. 1 Inſi. 


148. Dyer 56, 82. 
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A Leaſe is made of three Acres of Land of equal 
Value, paying ſuch a Rent, and afterwards the 
Leſſor grants the Reverſion of one Acre to an- 
other, the Grantee ſhall have the proportionable 
Rent; for tho' 'tis but one Leaſe and one Rent, 
yer as the Reverſion is ſeverable the Rent ſhall at- 
tend upon it and be likewiſe ſeverable. Though 
in a Leaſe of a Warren which extended into three 
Vills, where the Leſſor granted the Reverſion of 
that Part which lay in one of the Vills to another, 
and the Leſſee attorn'd ; it was adjudged, that the 
Grantee ſhould not have any Part of the Rent, nor 
the Grantor neither, becauſe an intire Contract 
cannot be apportioned, and therefore the Rent is 
determined. 8 Rep. Moor 115. 
Wbere a Man hath a Rent - Service iſſuing out of 
Land, and he purchaſeth Part of the Land, the 
Rent ſhall be apportioned with Reſpect to the 
Value of the Lands: And if a Stranger recovers 
Part of the Lands, a Leſſee ſhall pay, having Re- 
2 to that recovered, and what remains in his 
ands. If Leſſee for Life or Years under Rent, 
ſurrenders Part of the Land, the Rent is to be ap- 
portioned: But a Rent-Charge may not be com- 
monly apportioned ; nor ſhall Things intire, as if 
one hold Lands by Service to pay yearly to the - 
Lord, at ſuch a Feaſt, a Horſe, &c. If Part of the 
Land out of which a Rent-Charge iſſues, deſcends 
to the Grantee of the Rent, there ſhall be an Ap- 
portionment of it: Though where the Grantee 
of a Rent-Charge purchaſes Part of the Land, 
there all is extinct. 1 Inſt. 148, 149. Moor 231. 
1 Danv. Abr. 507. TL 8 
A Grantee of a Rent releaſes Part of the Rent 
to the Grantor, this doth not extinguiſh the Re- 
ſidue, but it ſhall be apportioned ; for the Grantee 
dealeth not with the Land, only the Rent. As to 
| | „ | the 
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the Extinguiſoment of Rent, where a Man hath 3 
Rent or Service that iſſues out of Land, and he 
purchaſes the Land out of which it ariſeth, there- 
by the Rent is extin& and gone: For no Man can 
have a Rent going out of his own Land in Poſ- 
ſeſſion; but a Man muſt have as high an Eſtate 
in the Land, as in the Rent, or the Rent will not 
be extinguiſhed. A perpetual Union of the Te- 
nancy to the Rent, or Rent to the Tenancy, is 
an Extinguiſhment of the Rent. 1 Juſt. 147. 
Vaugh. 39. ; 355 
Where a Leaſe was granted to one for 100 
Years, and the Leſſee made a Leaſe for twenty 
Years, rendring Rent; afterwards this ſame Leſſee 
or Grantee purchaſed the Reverſion in Fee of the 
firſt Term: And it was adjudged, that he ſhould 


not have the Rent on his Leaſe, becauſe the Re- 


verſion of the Term for Years to which ic was in- 
cident, is extinguiſhed by the Reverſion in Fee, 
both being in one Perſon. A Perſon has a Leaſe 
for Years, and afrer buys the Property of the Land; 
this is a Conſolidation of the Property and Fruits, 
and is an Extinguiſhment of the Leaſe: But if a 
Man have an Eſtate in Lands but for Life or Years, 
and hath a higher Eſtate as a Fee-ſimple in the 
Rent; the Rent is not extinguiſhed, but in Su- 
ſpence for a Time: For after the Term, the Rent 
ſhall revive. But in Caſe a Perſonal Thing be 
once ſuſpended, by the Act of the Party, it is ex- 
tinguiſhed for ever. Moor 94. 2 Nelſ. Abr. 821. 
Terms de Ley 327. Dyer 140. 85 

A Rent may be ſuſpended by Unity for a Time; 
and if a Leſſor doth any Thing which amounts to 
an Entry on the Land, tho' he preſently depart, 
yet the Poſſeſſion is in him ſufficient to ſuſpend the 
Rent, until the Leſſee do ſome Act amounting to a 
Re-eptry. Entry into Part of the Land leaſed, is 
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a Suſpenſion of the whole Rent, and if the Leſſee 
re-enter, the Rent is revived: But the Taking a- 
way any Part of a Thing demiſed, is not an Entry, 
but Treſpaſs; of which the Leſſee may take Ad- 
vantage by Action, but not as a Suſpenſion of the 
Rent. An Eviction of the Land leaſed by an elder 
Title, extinguiſhes the Rent; for the Rent was 
only payable for the Uſe of the Land. But if a 
Leaſe be made of Houſes, &c. and they are de- 
ſtroyed or damaged by the Inroad of Enemies, the 
Rent being paid for the Uſe of the Thing demiſed, 
it ſhall here be apportioned, Vuugh. 39, 109. Hob. 
326. T. Jones 148. Dyer 56. 1 Iſt. 28. 


| Demand and Teader. 


If no Place is appointed for Payment of Rent, 
the Law appoints it to be upon the Land ; and De- 
mand of Rent is allo generally to be on the Land, 
c. Ir muſt be made on the moſt notorious and 
publick Part of a Houſe or Land; as at the Fore- 
door of the Houſe, the Gate or Stile upon ſome 
Way going through the Lands, &c, If the Rent 
be demanded at a Place not the moſt notorious, 
and in Pleading a Demand be alledged at the 
Houſe, the Demand may be traverſed, for it was 
void: And the Time of Demand appointed by 
Law, is ſuch a convenient Time before the Sun- 
ſetting of the laſt Day of Payment, that the 
Money may be numbered and received. In caſe 
the Leſſee tender the Rent to the Leſſor upon 
any Part of the Land at any Time of the Day, and 
the Leſſor refuſe to receive it, he ſhall not take 
Advantage of any Demand for the Rent on that 
Day. 4 Rep. 72. 1 Luft. 201. 


| | It | 
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If a Rent be reſerved at four Feaſts, and that 
for Default of Payment on Demand it ſhall be law- 


ful to diſtrain; a Demand in ſuch Caſe made after 
the Days, is good to enable him to diſtrain ; but 


whete a Re-entry is reſerved for Non-payment of 
Rent upon Demand, on ſuch a Day, there the 
Demand mult be made on the very Day. And 
there can be no Re-entry for Non-payment of 
Rent without a Demand upon the Land; for the 
Land is the principal Debtor, and the Rent iſſues 
out of it, and in an Aſſiſe for the Rent, the Land 
ſhall be put in View. But if a Rent is made pay- 
able at a certain Place off from the Land, there 
needs no Demand of the Rent on the Lands for 


the Re- entry; but it ought to be made at the 


Place appointed for Payment thereof. 1 Inſt. 201, 
144. 4 Rep. 13. Py 7 

A Leaſe with Condition to be void, on Non- 
payment of Rent, is not void, unleſs the Rent be 
demanded, and then an Entry made, &c. And in 


Demand of Rent for a Re- entry, it muſt be exactly 


obſerv'd; for if the Leſſor demands one Penny 
more or leſs than due, or in his Demand doth not 
ſhew the Certainty of the Rent, the Day of Pay- 
ment, and for what Time due, the Demand is not 
ood : In making the Demand, the Leſſor, or ſome 
other Perſon by his Direction, is to come upon the 
Place at the Time when the Demand is to be 
made, and there in the Preſence of Witneſſes be 
muſt make an actual and verbal Demand of the 
Rent due; and after he is to continue there till it 
is dark, that he cannot ſee to tell the Money. 
And if the Money thus demanded is not paid, this 
is a Denial in Law, tho' there are no Words of 
Denial; upon which the Leſſor may re-enter, or 
have an Aſſiſe. Hob. 69, 331. 1 Leon. 425. Cro. 
Eliz. 209. Ploud. 70. 3 

VV Where 
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Where Rent is to be paid on the Land, there the 
Leſſor muſt do the firſt Act, i. e. demand it before 
the Leſſee is bound to pay it: And if it were to be 
paid at any other Place, then the Leſſee is obliged 
to do the firſt Act, that is, to tender the Rent at 
his Peril; tho' it is ſafeſt for both to do their Parts 
| herein. A Demand of the Rent upon the Pre- 
miſſes is ſufficient without a perſonal Demand; 
and Demand for Rent muſt be made, tho' the Te- 
nant or any for him be not there to pay it. If 
Rent is to be paid at Eaſter, and the Day be paſt, 
and the Rent not paid nor demanded at the Day; 
and the Landlord demand it after the Day, this is 
not a good Demand, except he meet with the Te- 
nant upon ſome Part of the Land, and there de- 
mand it: But the Landlord may be on the Land 
the next Day of Payment, and then demand the 
Rent and Arrearages; and if no Body tender it, 
it is a Denial, on which he may bring an Aſſiſe, and 
therein he ſhall recover the Rent, Arrearges, and 
Coſts and Damages. Dyer 329, 51. 29 Aſi. 52. 
1 Inſt, 153. 10 Rep. 129. Litt. 233. 7 Rep. 28. 
In Caſe- a Man leaſes Lands by Indenture for 
Years, reſerving a Rent payable at certain Days, 
and the Leſſee covenants to pay the Rent ar the 
Days limited; the Leſſor is intitled to his Rent, 


without making any Demand, for the Leſſee is 


bound to pay the ſame at the Days, by Force of 
his Covenant, and otherwiſe it is a Breach of the 
Covenant: Though if a Leſſor makes a Leaſe ren- 
dring Rent, and the Leſſee covenants to pay the 
Rent, being lawfully demanded, the Leſſee is not 
bound to pay the ſaid Rent, without a Demand : 
And if a Man reſerves a Rent, and there is a Co- 
venant or Condition that if the Rent be arrear, 
the Leſlee ſhall forfeit ſo much by way of Nomine 
Pena, or in any ſuch like Manner; the * 

| | . 
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ſhall not be forfeited and paid without Demand 
made. 2 Danv. Abr. 100, 101, 102. Hob. 133. 


1 Brownl. 179. 

If the Leſſor demands the Rent at the Day, and 
then dies, his Heir may enter, for he ſhall take Ad- 
vantage of it. And if two Perſons make a Leaſe, 
rendring Rent on Condition, that if it be behind 
and unpaid /to them, they ſhall re-enter, and one 
of them die, and the Survivor demand it, 'tis a 
good _ of the Rent: So where a Leaſe is 
made to/two, and one dies, and the Rent is de- 
manded of the Survivor of them. Noy 97. Dyer 


207. 


hen the Leſſee hath two Times given to bim 
ſor Payment of his Rent, as where the Leaſe is 
yielding and paying Rent at Michaelmas, or with- 
in twelve Days after ; here Demand muſt be made 
on Michaelmas Day, and the laſt of the twelve 
Days: Tho” the Leſſee may tender the Rent the 
laſt Part of either of the Days, and be good; and 
if he tender it the firſt Day, and the Leſſor be not 
there, and he tenders it not the laſt Day, and then 
the Leſſor demands it, he cannot re-enter. If a 
Rent be to be paid at one of two Days appointed, 
and the Leſſee pay the Rent on either Day, 'tis 
ſufficient : It is the ſame if it be made payable in 
one of two Places, the Tender or Payment i in either 
is good; but the Leſſor muſt demand it in both 
Places. 10 Rep. 129. 1 Inſt. 202. 

A Tender of Rent muſt be of the whole Rent 
due, without any Deduction of Taxes or other 
Payments; unleſs. it be ſo agreed, Cc. Stoppage 
being no Payment: And when Rent is tendered, 
the Landlord may after bring Action of Debt for its 
| tho? he cannot recover any Damages; the Tenant's 
being ready to pay excuſes the Damages, but doth 


not debar the other of his Rent: Tho' if one 
tenders 
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tenders Rent at the Day, and he be after ſued for 
it, he need not tender it again in Court. Tender 
of Money for Rent, &c. may be in Bags, without 
ſhewing or telling it, if it can be proved there 
was the Sum to be tendered ; for it is the Duty of 
him that receives to put out and tell it: But where 
a Perſon held the Money on his Arm in a Bag, at 
the Time of offering it; this was held no good 
Tender, becauſe it might be Counters or baſe 
Money. A Tender made of more than due is good; 
and the Party to whom offered ought to take out 
what belongs to him. 1 Inſt. 208. Litt. Rep. 33. 


3 Salk. 344. Bro. Tend. 6. 5 Rep. 114, 115. Noy 


4. 3 Nelſ. Abr. 281. | | 
Where the Tender is made out of the Land to 
the Perſon of the Leſſor, when the Rent is to be 


paid upon the Land, it is not good; and a Tender 


aſter the Days of Payment are paſt, will not be 


good: So a Tender in any ſecret Place, where 


there are more notorious Places amongſt the Lands 


out of which the Rent doth iſſue, is not good in 
Law: But if the Leſſor will accept it at any other 
Place before the laſt Day of Payment, then *tis good 


enough. If the Leſſee tender in Word, or talk of 
Rent, and doth not ſhew it, this is not good; but 
he muſt prove he had and tendered ſo much 


Money as the Rent is. As to-Conditions for Pay- 
ment of Sums in Groſs, touching Lands or Tene- 
ments, Tender on the Land is not good, if the 

Party be not there to receive it; but if lawful Ten- 


der be once refuſed, be who ought to tender the 
Money is diſcharged for ever afterwards. Plowd. 


711. Bro, Tend. 11. Litt. Sect. 338, 341. 1 Inſt. 
209. | i} 

That is a good Tender, which is made with all 
the Circumſtances and Regard of Time and Place 
as before mentioned: To which may be added, that 


IN 
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in general the Law will not make the Leſſor to at- 
tend, then and there to demand his Rent, when 
and where it doth not enjoin the Leſlee to tender 
it ; neither ſball the Leſſee have Liberty to tender 
any where or Time, but when or where the 
Leſſor is bound to wait to demand the ſame. There- 
fore molt of the Queſtions concerning Tender, are 
anſwered under Demand, as before is ſet forth. Bro. 
Tend. 23. 1 Inſt. 211. N 5 
There is this Difference with reſpect to Tender 
of Rent; that Tender upon the Land, beſore Di- 
ſtreſs for Rent, makes the Diſtreſs wrongful ; Ten- 
der after the Diſtreſs, and before the Impounding, 
makes the Detainer, and not the Taking unlaw- 
ful ; but Tender after impounding, makes neither 
the one nor the other wrongful: The Tender in 
this laſt Caſe comes too late; as will likewiſe a 
Tender of Amends in Treſpaſs, after a Suit com- 
menced ; for then the Cauſe is put to the Trial of 
the Law, to be there determined. But after the 
Law hath decided it, and the Avowant has Return 
of the Cattle or Goods, if the Plaintiff make him 


a ſufficient Tender, he may have an Action of De- 7 


tinue for the Detainer after ; or he may upon Satif- 
faction made in Court, have a Writ for the Re- 

delivery of his Goods. 8 Rep. 147. Bro. Tend. 18. 
2 Sid. 40. 2 Roll. 561. 2 Inſt. 1079. 1 
Of a Rent-Service there are ſeveral Cauſes of 
Diſſeiin; as Reſcous of a Diſtreſs taken, for the 
Rent behind; the reſiſting or hindering the Lord 
in taking a Diſtreſs; Incloſure of the Land, be- 
cauſe the Lord cannot break down the Incloſures 
to come upon the Land to diſtrain; and when the 
Tenant meets the Lord or Grantee going to di- 
{train for, or demand the Rent, and menaces them 
in ſuch a Manner, that they dare not go to the 
Land for fear of bodily Hurt. And for a Rent- 
2 &; 5 Charge, 
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Charge, Denial of the Rent, is alſo a Diſſeiſin of 


it; but not for a Rent-Service, tho' there may be 


2 Diſtreſs for this, as well as the other: And where 
our Books ſay that Detainer of a Rent-Charge is 


a Diſſeiſin, it muſt be intended upon a Demand 
thereof. 1 Inſt. 160, 153. 2 Danv. Abr. 624. 
Where any Perſon is diſturb'd from entering on 


Land, or one unlawfully enters thereon ; or a Te- 


nant is forcibly hindered from Tilling his Lands, 
theſe are Diſſeiſins of the Land: But if Leſſee for 
Years is ouſted by his Leſſor, &c. tis no Diſſeiſin; 
and if ſuch Leſſee holds over his Term, he is not 
2 Diſſeiſor. If a Man enters on another's Lands, 
claiming a Leaſe for Years, when he hath no Leaſe, 
he is a Diſſeiſor ; tho' if a Man enter into the Houſe 
of another by his Sufferance, without claiming any 
Thing, it will be no Diſſeiſin: And if one enters 


wrongfully into the Lands of another Perſon, and 
he accepts Rent from him, he ſhall not afterwards 


be taken for a Diſſeiſor. 1 Inſt. 153. Cro. Fac. 678. 
2 Danv. 625, 631. Dyer 173. | | | 
If Tenant for Years ſurrenders to the Leſſor, 


and yet remains in Poſſeſſion, paying his Rent to 
the Leſſor, this is no Diſſeiſin to the Leſſor but at 


his Pleaſure. A Leſſee at Will makes a Leaſe for 
Years, it is a Diſſeiſin, at the Election of the Leſſor 
at Will. If a Perſon enters upon Land by Virtue of 
a Grant or Leaſe, that is void in Law, *tis a Diſ- 
ſeiſin; for then it is as if no ſuch Leaſe or Grant 


had been made: But if a Man be ſeiſed of Lands 

in Fee, and a Stranger doth enter upon him, by 
Colour of a Leaſe for Years which is void, and pays 

the Rent to him; this is not any Diſſeiſin at Elec 


tion, for if the Leſſor covenants to ſtand ſeiſed 


after to the Uſe of himſelf in Tail, the Eſtate will 
well ariſe, Dyer 62. 1 Roll. Abr. 730. 2 Danv. 


Abr. 629, 630. 


Covenant. 
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The Covenants in Leaſes, are uſually for the 
Payment of Rent; for repairing the Premiſſes; and 
ſor quiet Enjoyment, c. And if a Man demiſe. 


Lands to another by Leaſe, the Law intends a Co- 


venant that he ſhall peaceably enjoy the ſame ; by 
this Covenant in Law, the Leflee is to hold his 
Leaſe againſt the lawful Entry, Eviction. or In- 
terruption of any Man; but neither this nor the 
expreſs Covenant for Enjoyment, extends to tor- 
tious Acts and Entries, &c. becauſe for tortious 
Acts the Leſſee hath a proper Remedy againſt the 
Wrong-doers: And it is the ſame on a Deed Poll, 
as a Deed indented. But if a Min covenant for 
the quiet Enjoyment againſt a particular Perſon, 
that Covenant ſhall extend to the tortious as well 
as legal Entries of ſuch particular Perſon. 1 Juſt, 
384. Vaugh. 118, 123. 

1f a Perſon covenants to pay Rent, and it hap- 
ens that the Lands are overflowed with Water, he 
is ſtill chargeable with the Rent, becauſe he might 
have provided againſt this Accident by his Con- 
tract; and tho' there was no Covenant in the Leaſe 
to pay the Rent, the Reſervation is a Covenant in 
Law, and a Duty is created by it, and the Law 
will not protect the Leſſee againſt his own Cove- 
nant. In Caſe Lands ler by Leaſe are charged 
with a Rent- Charge, and the Leſſor covenants with 
the Leſſee to ſave him harmleſs therefrom; if af- 
terwards the Leſſee pays the Rent to the Grantee 
of the Rent-Charge, voluntarily and without Com- 
pulſion : By Holt C. J. in ſuch Caſe, he pays it in 
his own Wrong, and mult pay it again to the Leſ— 


ſor ; but if *. be diſtrained for the Rent-Charge, De 


and his Goods are taken, whereby he is com- 
 S—-- | | pelled | 
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pelled to pay the Rent, it is otherwiſe, Style 47. 
3 Salk. 109. : 


An Action of Debt was brought for Rent, re- 
ſerved upon a Leaſe for Years; and the Defendant 
the Leſſee gave in Evidence for Part of the Rent, 
that the Leſſor the Plaintiff was by Covenant to 
repair the Houſe, and did not, and that thereupon 
he expended Part of the Rent in repairing the 
Houſe: Here one Judge held, that the Law giveth 
this Liberty to the Leſſee to expend the Rent in 
Reparations; for the Houſe may fall on his Head 
before it be repaired, and therefore the Law al- 
loweth him to repair, and recoup the Rent. But 


another Judge was of Opinion, that it was no Evi- 
dence ; for if the Leſſor will not repair it, the Leſ- 


| ſee is to bring Covenant againſt him: And a third 
Juſtice ſaid, he might well expend the Rent in 
Reparations, but he ought to have pleaded ir, and 
cannot give it in Evidence. Then as to the Re- 
ſidue of the Rent, the Leſſee ſhewed that he had 


paid it to others who had Rent-Charges out of the 


Lands, which the Leſſor had covenanted to pay, 
and that by the Commandment of the Leſſor he 
| had paid the Rent in Diſcharge of the Rent- 
Charges; and this was clearly held good; for Pay- 
ment to another by the Plaintiff's Appointment, is 
Payment to himſelf. Cro. Eliz. 222. 1 Leon. 237. 


A Houſe being let by Leaſe to a Leſſee for 


1555 Vears, the Leſſee covenants, that from and after 
the Amendment and Reparation of the ſaid Meſ- 


ſuage by the Leſſor, his Heirs and Aſſigns, he the 
Leflee at his own Charges will keep and leave the 
ſame in Repair: It was adjudg'd in this Caſe, that 
the Leſſee is not bound to the Repairs, unleſs the 
Leſſor firſt make good the Reparations; and if the 
Houſe be in good Reparation at firſt, if afterwards 
during the Term it happen to be in Decay, the 


Leſſor 
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Leſſor is firſt to repair, it, by this Covenant, be- 
fore the Leſſee is obliged thereto: For it is a con- 
ditional Covenant, that the Leſſor ought firſt to 
repair the ſame. Cro. Fac. 645. „„ 
As Covenants are made by expreſs Words with 
the Leſſor, his Heirs and Aſſigns, the Aſſigns on 
theſe Covenants may maintain an Action : And 
tho' the Houſe became ruinous before their Intereſt 
commenced, yet if the Covenant be to repair 
within four Months, or any ſuch like Time after 
View and Notice of the want of Repairs; if the 
Aſſignee give the Notice to the Termor, and he do 
not repair the Premiſſes, ſuch Aſſignee may have 


Action of Covenant to oblige him to do it, &c. 


But by the Common Law, this Action doth not lie, 
if there has been a Recovery on that Point, not- 
withſtanding the Decay and Want of Reparation 
be after that Recovery; for by Manwood Juſt. that 
Covenant is extint. Tho' if Covenants perpetual. 
are once broken, and an Action is brought, where- 
in the Plaintiff recovers ; upon a new Breach a 
Scire facias ſhall be had on that Judgment, and 
the Plaintiff need not bring a new Writ of Cove- 
nant. 3 Cro. 24. 1 Leon. 62. 3 Leon. 51. Cro. 
„ 1 - . 
And by Statute, in an Action on Bond ſor Per- 
formance of Covenants, the Plaintiff may aſſign or 
lay as many Breaches as he pleaſes, and the Jury 
ſhall aſſeſs Damages and Coſts for ſuch Covenants 
as are proved to be broken: And where Judgment 
ſhall be given for the Plaintiff in the Action on a 
Demurrer, Nil dicit, &c. he may ſuggeſt on the 
Roll what Breaches he thinks fit; upon which a 
Writ of Inquiry ſhall go, &c. And if before Exe- 
cution executed, the Defendant brings the Cofts 
and Damages into Court, Execution ſhall be ſtayed; 
and the Plaintiff ſhall acknowledge * 
; | e | the 
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ſhall ſtill Rand as a Security to anſwer the future 
Breach of any Covenant in the Deed; for which 


the Plaintiff or his Executors, & c. may have a Scire - 
facias upon ſuch Judgment againſt the Defendant. 
It has been obſerved, that on Bonds for performing 


Covenants, if they are ſued the Jury muſt find the 
Penalty ; but on Covenant for Performance, only 


the Damages. Star. 8 & 9 W. 3. c. 10. Wood's 


Inſt. 250. 

If a Man makes a Leaſe of Lands, in which are 
divers Covenants to be perform'd by the Leſſee; 
and after the Leſſee doth covenant, that if any of 
the Covenants are broken, the Leſſor ſhall enter 


upon the Land demiſed, and hold it till the Leſſee 


make him Amends, Cc it is good, and the Leſſor 
may take Advantage thereof: Tho' no Duty nor 
Cauſe of Action ariſes on a Covenant, until it is 
broken; and as to Breaches of Covenant, if a Per- 


ſon by his own Act diſables himſelf to perform a 
Covenant, it is a Breach of it. Fitzherb. Coven. 3. 


5 Rep. 21. 5 1 
A Perſon covenants to do any Thing, his Heir 
ſhall not be bound, unleſs named: But in Cove- 


nants of Leſſees with Leſſors to repair, Cc. tho 


Executors are only named, and not the Heir, yet 
be ſba!! bring Covenant, becauſe they are Cove- 
nants that run with the Land: Alſo the Grantees 
of Reverſions, have the like Advantage againſt 


Termors, by Action of Covenant, as Leſſors and 


their Heirs, &c. If Leſſee for Term of Years 
rendring Rent, covenants for him and his Aſſigns 
to repair a Houſe, and after the Leſſee aſſigns over 
the Term, and the Leſſor accepts the Rent from 
the Aſſignee, and then the Covenant is broke ; here 
Action of Covenant lies againſt the firſt Leſſee on 


his expreſs Covenant to repair, which is a perſonal | 


Q: 


the Execution be executed: But the Judgment 


E 
2 Ft n 


{4 
© 
8 . 
4 5 
*- 
8 
gp. 
* 
25 2 
> % 
85 
82 
4 
be. 
4 . 
= 
©. 
= 
2 
LE 
2 
* 
bo 8 # 
* 
, 
2 
. 
Fa 
+: 
2 
Wy 
Fs 5 
* 
725 
Lats 
3 
+} 
PE 
8 4 
122 
. 
Y 8 
FE 
7 
2 
2 
* E: 
2 
9 7 
72 * 
> 
Re. 
2 
255 
E 5 
9+ 
2 
Fi 
BY 
4 
. 
. 
3 2. 
bg 
- of 
* 
£4 
8 
1 i 
Fe 
HL? 
_ 
#3 * 
f; 
= . 
| 
BE, 
i * 
: 
12% 
5p 
a 
$ 
225 
5 


1 


l "OOPS 


228 Ok Eſtates fo2 Life, and 
Covenant that cannot be transferred by accepting 
the Rent. 5 Rep. 8. 2 Lev. 92. 32 H. 8. 2 Danv. 
Abr. 240. : eg | 
Not only Parties to Leaſes and Deeds, but their 
Executors and Adminiſtrators, and every Aſſignee 
of the Land, ſhall take Advantage of inherent Co- 
venants, altho' not named; and Executors and 
Aſſigns, and their Executors, are bound by ſuch 
Covenants, tho? not named; as a Covenant to re- 
pair the Premiſſes, c. But if the Covenant be for 
a Thing not in Being at the Time of the Demiſe, 
as to make a new Wall, or the like, the Aſſignee 
is not bound, if he be not named in expreſs 
Words; nor is he when named, if the Thing to 
be done doth not concern the Thing a. by 
the Leaſe, or in perſonal Contracts, &c. Aſſignees 
of Lands ſhall not have an Action upon Breach of 
any Covenant, generally before their Time: And 
an Aſſignee may not be charged in a Writ of Co- 
venant for any Breach, aſter the Death of the firſt 


Leſſee; as it is Perſonal to the Leſſee himſelf. © 


5 Rep. 16. 1 Cro. 552. 1 Koll. Abr. 913, 916. 
Cro. Elix. 863. 2 Danv. 238. . | 
If one covenant for the Reparation of a Houſe, 
upon the Requeſt of the Leſſor or Landlord, and 
he repairs without it; this is no Performance of 
the Covenant. Where the Leſſee covenants ex- 
preſly to repair the Houſe let to him, and it is 
burnt down by Lightning, or any other Accident, 
yet he ought to repair the ſame, or Action of Co- 
venant will lie againſt him; for it was in his Power 
to have guarded againſt it, by excepting ſuch Ca- 
ſualties, c. But he is not ſo bound by Covenant 
in Law: And when Houſes are blown down by 
Tempeſt, the Law excuſes the Leſſee in Action of 
Waſte ; tho' in a Covenant to repair and vphold, 
| e : it 
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je will not. 2 Leon. 53. Alleyn 26. 1 L Abr. 
349. 1 Ploud. 29. 5 | 


IWafſte. 


It is Haſte in Tenants to ſuffer Houſes to be 
uncover'd or in Decay, tho' there be no Wood 
upon the Premiſſes to repair them: So it is if the 
Leſſee permit his Houſe to be burnt by Negli- 
gence, Cc. But where a Houſe is deſtroy'd by 
Thunder, Lightning, Tempeſts, Floods, Enemies, 
Cc. without any Concurreace or Poſſibility of the 


 Lefſſee's preventing the ſame, tis no Waſte in the 


Leſſee. If the Houſe was not covered when the 

Tenant entered, it is not Waſte in a Tenant to 

ſuffer it to fall down: Tho' if he builds a new 

Houſe, it is; and if he ſuffers it to be waſted, it 

will be a new Waſte. 1 Inſt. 52,53. 2 Inſt. 145. 
Kelw. 87. F | 

In reſpe& to the Cauſe of Waſte, it is divided 


into permiſſive, as if the Tenant or Leſſee ſuffer 


any Waſte to be done; or for want of neceſſary 
Repairs, permit a Houſe to fall; or actual, as where 


he commits ſome Act, by which it is done: And 
with reſpe& to the Things waſted, it is then either 
in Houſes, Lands, Woods, Gardens, &c. But the 


uſing any Thing for and in its proper and natural 
Uſe, as a Houſe to live in, can never be called 


Waſte, however the ſame may by ſuch Uſe in Pro- 


ceſs of Time be impaired or decay'd; and in ge- 
neral all Detriment or Imparation of a Thing, out 
of its natural and proper Uſe, is Waſte : Tho! it 


mult be done by the Tenant whilft he is Tenant ; 


for Acts done before the Term begun, or after it is 
ended, are Treſpaſſes, not Waſte And it is ſaid, 
if a Leaſe be made, excepting the Wood and Tim- 
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ber, Action of Waſte will not lie for it; for it was 
not demiſed or let to the Tenant. Dyer 19, 37. 

The ſuffering a Houſe, at the Time the Tenant 
comes in, that is new built, to be uncovered, is 
no Waſte; but if the Houſe were covered at the 
Time the Tenant came in, and during the Term 
he uncovers it ; if thereby the eſſential Parts of the 
Building, as the Timber, @c. becomes rotten or pu- 
trified, it is Waſte, otherwiſe not. The pulling 
down a Houſe in the Whole, or in Part; that is, 

ulling down Partition Walls, or any fundamental 
Part of the Building thereof, is Waſte : And the 
taking away, or breaking down Wainſcot, Doors, 
Windows, Benches, Coppers, &c. whether the 
ſame be ſet up by the Leſſor or Leſſee, by our old 
Books, it is Waſte; and if the ſame were fixed to 
the Freehold by the Leſſor, it is ſo ſtill : But of 
late it has been doubted whether it be Waſte, if 
| they were =_ up by the Leſſee; and it has been 
held, that ſuch Things may be taken away by the 

Leſſee, before the Expiration of his Term, but then 


the Freehold muſt not be weakened or damaged 


thercby. 1 Juſt. 53. Bro. Waſte 69. 4 Rep. 24. 
1 Salk. 368. 5 5 | 
If a Leſſee cuts down Timber for repairing a 
Houle, a little before it is uſed, there being viſi- 
ble Occaſion for Repairs, tis not Waſte; but if the 
want of Repairs proceeds from the Tenant's De- 
fault, as if he ſuffer the Houſe to be waſted, - oof 
then fell Timber to repair it, this is double Waſte : 


It is otherwiſe if the Houſe were ruinous at the 25 


Time of the Leaſe, and it afterwards fall; and if 
the Leſſee do, or ſuffer Waſte, and repair before/) 
Action is brought, an Action of Waſte doth not. 
lie, but he cannot plead that he made no Waſte, 
but muſt ſhew the ſpecial Matter. 1 Inſt. 53. © 
F. N. B. 59. 
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Where the Leſſee hath covenanted to leave the 


Houſe at the End of the Term in as good Condi- 
tion as he ſound it, and during the Term he doth 
Waſte therein, an Action will not lie preſently, 
becauſe the Houſe may be repaired before the 
Term expires : But in ſuch Caſe of leaving Wood 
or Timber, if it be cut down by the Leſſee, the 


Leffor ſhall immediately have an Action for it; for 
now it is not poſſible for ſuch Leſſee to perform 


his Agreement, or to leave the Wood as he found 


the ſame. In an Action of Waſte, on any Waſte 


being done in any Houſes, or in Woods, fo much 
ſhall be recovered wherein the Waſte is committed; 
but if the Waſte be here and there thro' the 
Whole, then all will be recover'd : And the Plain- 
tiff ſhall have the Place or Places waſted, on 
a Wric of Inquity thereof, and treble Damages. 
4 Rep. 62. 5 Rep. 11. 2 Inſt, 303. Stat. 6 Ed. 1. 
c. 5. 13 and 20 Ed. 1. 11 H. 6. cap. 5. 

To fell or cut down any Timber-Trees, viz. 
Oak, Aſh, or Elm, or other Trees in ſome Coun- 
ties reputed Timber; or lop or top them to ſell, or 

for any other Intent but for Repairs of the Houſe, 


ec. it is Waſte : And the Cutting down Trees for 


Reparations, by the Leſſee, if he ſells them, is 


Waſte by the Vendition, tho' he buy them again, 
and employ them in Repairs; alſo if young Trees 
are cut for Reparation, when there is other Tim- 


ber, it will be Waſte, for which Action lieth. And 


if the Tenant cuts down Beech-Trees, where uſed 


as Timber in Building ; or Willows, Maple-Trees, 
c. planted for fencing a Manor, or in Defence 
of a Houſe; this is Waſte in the Tenant; as is alſo 
cutting down green Wood, if there be dry, or 
more Fire-bote than is neceſſary. If a Tenant ſuf- 


fers young Germins to be deſtroy'd by Cattle, or 


| ſtubs them up, or any Quickſet- Hedge, theſe are 


24 Waſte; 
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Waſte; tho' he may take convenient Plough-bote, 
Cc. and cut Underwood. 1 Inſt. 53. F. 1 B. 


59, 180. Dyer 37. 3 Nelſ. Abr. 540. 


In Caſe Trees will never be fit for Timber, or 
Timber-Trees are hollow, dry and. dead, ſo as to 
bear no Leaves, they may be cut by Tenants for 
Fire-bote. But Cutting down any Fruit-Trees, whe- 
ther Apples, Pears, or other Trees that bear Fruit, 


however decay d or impaired, if they grow in a 


Garden or Orchard, is Waſte, altho' they are 
uſed to repair the Houſe: Yet if they grow in a 
Field, or any other Place, not appropriated for ſuch 


Trees; or if they be abſolutely decay'd, that they 
never can bear any Fruit, then Cutting them is no 


Waſte. Dyer 335. 1 Inſt. 53. | 
A Brewhouſe held by a Leſſee, being converted 


into Tenements, notwithſtanding they are of greater 


Value; or if a Corn- Mill be turn'd into a Fulling- 
Mill, c. tis Waſte, becauſe the Things are altered 
in their Nature. So the Ploughing of Lands that 
Time out of Mind have not been ploughed up; 
or Ploughing up Wood. Lands; and it is ſaid, that 
if a Tenant converts Arable Land into Wood, 


Wood into Arable Land, or Meadow into Arable, 


Arable Land into Meadow, or Paſture in Arable ; 
they will be Waſte : For they not only change the 
Courſe of Husbandry, but alſo the Proof of the 
Landlord's Evidence of his Eſtate: But letting 
Arable Lands lie unplough 'd, is not Waſte. 1 Lev. 
309. Cro. Fac. 182. 1 Inſt. 53. Dyer 37. 

Ancient Meadow Ground, or Brook Meadow, 
ought not to be ploughed, if it be it is Waſte : 
Tho' where Meadow Ground hath been at any 
Time Arable, or ſometimes Meadow and ſometimes 
Paſture, if the Tenant plough it up, it is not Waſte. 
A Leſſee for Years converted a Meadow into a Hop 
Ground, and adjudged no 2 becauſe it may 
be 


SIT, 
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be eaſily made Meadow again; but converting it 
into an Orchard is Waſte, tho' it may thereby be 
rendered more profitable. *Tis Waſte to ſuffer a 
Wall or Bank of the Sea to be in Decay, ſo that 
the Meadow Ground is ſurrounded with Salt Water, 
aud receives Damage; not if the Land be over- 
flow'd ſuddenly by the Sea, or violent Tempells ; -. 
and the not ſcouring of a Mote or Ditch, by a 

ſon whereof the Groundſils of the Houſe are rotten, 
is Waſte. 2 Roll. Abr. 8 14. 2 Leon. 174. Owen 43. 
A Tenant digging any Mines of Metal, Stone, 
Coals, Gravel, &c. and generally any Thing hid- 
den in the Bowels of the Earth, it is Waſte, if he 
have no Power by expreſs Covenant to do it; but 
if the digging be of Stones, Clay, Earth, Cc. for 
Repairs of the Houſe, and uſed accordingly, it will 
be no Waſte. Where Lands are let with the 
Mines, the Leſſee may dig and take the Profits of 
open Mines, but he cannot dig for new; for if 
at the Time of making the Leaſe any Mine be 
open, the Words ſhall be reſtrained naturally to 
the Mine that is open already, and the Openin 
another is Waſte : But if the Land be fo let with 
the Mines, and no Mines are open at the Time of 
the Leaſe, there the Leſſee may dig new Mines, 
elſe thoſe Words would be abſolutely void. 1 Inf. 
$3s $4- ò ft: = 
If where there is a Dove-houſe, Warren, Park, 
Fiſhery, &c. on the Lands leaſed, the Leſſee take 
and deſtroy ſo many of the Pigeons, Rabbits, Deer, 
or Fiſh, that ſuch ſufficient Stores be not left as he 
found when he entered on the Land ; or if he ſuf- 
fers ine Pales of the Park to decay, whereby the 
Deer are diſperſed, or doth any Thing by which 
the Leſſor is deprived of the annual Produce, it 
will be Waſte. 1 Iuſt. 53. 5 


Nuſauces. 
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Nuſances. 


"Thing are Nuſances done to and by Tenants, 
of which I have before taken ſome Notice, under 


the Head of Freeholders erecting Pigeon-houſes or 


Dove-cotes: And a Nuſance may be to a Man's 
Houſe, Water, _ Light or Air, by Building, 


diverting, ſtopping, d igging, Ce. whereby be is 


damnihed, and receives any particular Injury. If 
one builds his Houſe ſo, that the Eaves thereof 
hang over and drop upon mine, and cauſe it to 
periſh, or otherwiſe trouble my Dwelling therein ; 


or if it be ſo near my Houſe, that my Windows f 


and Lights are ſtopped; either of theſe are Nu- 
fances for which an Action lieth; but not if the 
Building be on an old Foundation : And tho' the 


ſtopping Lights of a Houfe, be a Nuſance; the 


Stopping a Proſpe& is not, being only Matter of 
Delight, not of Neceſſity. The new Erect ing of a 


Giaſ-bouſe, or Brew-houſe, or of an Houſe of 


Office, &c. may be a Nuſance by their Smoak 


and offenſive Smell, and thereby doing Damage to 


others. 1 . 56. 1. 2 Roll. Abr. 137. 1 . 
116. | 
If- a Leſſee or other Perſon, heck 2 Water run- 
ning to his Houſe or Land for his neceſſary Uſe, 
and another ſtops or turns it, ſo that he cannot 
have the Uſe thereof, or by Means of which his 
Land is drown'd; or a next Neighbour ſtop, or do 


not ſcour a Dirch, c. and Throwing Stones or 


Rubbiſh into Rivers; or the Stopping up a Way, 


leading from Houſes to Lands; and in Caſe a Tan- 


ner erets a Lime- pit fo near another's Water- 
courſe, that the Corruption of the Pit ſpoils the 
Water; or if any Dye-houſes or Tan houſes are 


ercfied, the Filth whereof deſtroys fiſh in a River; 
| if 
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if one throw a Beaſt dying of the Murrain, or the 
Intrail or Offal of it into my Ground, whereby 


my Beaſts are infected and die; or if any Tallow- 


chandler ſets up a Furnace near an Inn, and the 


Stink annoys the Gueſts; or a Butcher's Shop be 
ſet up, or Hogs kept in a Hog-ſtye near a Man's 


Parlour, whereby he loſes the Benefit of it, &c. 
Theſe Caſes are declared Nuſances by Law; and 
for any of them, and in general for hindering of 


the wholeſome Air, as well as corrupting of it, an 
Action on the Caſe lies. 2 Roll. Abr. 140. Cre. 
Car. 570. 9 Rep. 58. Dyer 248. Style 50. Welw 


48, 159. 1 
And Action of the Caſe, is different from an 


Aſſiſe for a Nuſance; for it is not to abate it, but 
to recover Damages for the ſame: If the Nuſance 


be removed, the Plaintiff is intitled to his Damages 
which accrued before; and tho' it is laid with 2 
Continuando for a longer I ime than can be prov'd, 
Damages will be given for what Time Proof is 


made of before the Nuſance was abated. Tis 


ſaid both of common Nuſances to Highways, and 
Rivers, Bridges, &c. which are puniſhable by In- 
dictment; and of private Nuſances, for which an 
Action may be brought, that they may be abated 


or removed by thoſe Perſons that are prejudiced 


by them; and they need not ſtay to proſecute for 

their Removal. It hath been adjudged, that eve- 
ry Man may remove a Nuſance; but none can ju- 
ſtify doing more Damage in ſuch Caſe than is ne- 
ceſſary, or removing the Materials; and that the 
Cutting of a Gate ſet croſs an Highway is lawſul. 


Cro. Car. 184, 185. 2 Mod. 253. 2 Lil. Abr. 244. 


Hood's Inſt. 443. 


5 Continuance by the Leſſee has been held a Nu— 
| ſance, againſt whom Action lies: In another Caſe 


Wo = 


A Man erects a Nuſance, and then lets it; the 
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of this Nature, it was ruled, that tho' the Plaintiff 
might have Aſſiſe of Nuſance againſt the Builder 


the Leſſor, he cannot have an Action againſt the 


Leſſee, becauſe it would be Waſte in him to pull 
it down; but the Plaintift may abate the Nuſance 
ſtanding on his own Ground: Yet if the Thing 
done be a Nuſance by Intervals, as a Iipe or Gut- 
ter, Action may be brought againſt the Leſlee, 
becauſe every freſh Running, is a freſh Nuſance ; 
and if a Man have a Way over the Ground of an- 
other, and fuch other ſtops that Way, and then 
demiſes the Land, Action lieth againſt the Leflee 
for continuing this Nuſance. But if a Perſon aſ- 
figns his Leaſe with a Nuſance; as the I eaſe is 
transferred with the original Wrong, and his Aſ- 
fignment affirms the Continuance, for which he 
hath alſo a Rent, he ſhall in any Action anſwer 
the Damage occaſion'd by it. Cro. Fac. 373. Moor 

353. 1 Mod. 54. 3 Salk. 248. 2 Salk. 460. See 
Stat. 13 Ed. 1. cap. 24 - 85 


If a Perſon has a vacant Piece of Ground, and 


builds thereupon, and that Houſe has very good 
Lights, and he lets this Houfe to another ; and af- 
ter he builds upon a contiguous Piece of Ground, 
or leaſes the ſame to another, if he build thereon _ 
to the Nuſance of the Lights of the firſt Houſe; 
the Leſſee of ſuch firſt Houſe ſball have his Action 
upon the Caſe againſt ſuch firſt Builder, &c. For 
che firſt Houſe was granted to him, with all the 
Eaſements and Delights then belonging to it. In 
caſe a Man ſets up a Houſe upon a new Foundation, 
fo near to my ancient Houſe, that thereby he ſtops 
up my Lights, I may have an Action againſt him: 
So if a Man ſhall build or ſet up a Wall, or Wood- 
pile, &c. againſt the Window or Light of my 
Houſe, Action lies againſt him, tho' it be done upon 
his own Ground. 5 Rep. 108, 110. Mod. Caf. 116. 
| a -: 
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Where a Stranger has Land adjoining to a new 
built Houſe, he may erect a Houſe, and altho? the 
Windows are thereby darkened, there is- no Re- 
medy: *Tis otherwiſe of an ancient Houſe, that 


has ancient Lights, becauſe of the Preſcription ; 


but tho' the Way of Declaring was formerly of 
ancient Lights and ancient Meſſuage, that is now 
altered. If two Men are Owners of two Parcels 


of Land adjoining, and one of them doth build 


an Houſe upon his Land, and make Lights look- 
ing into the other Lands, and this Houſe and the 


Lights have continued by the Space of thirty or 


forty Years; yet the other may upon his own Land 


and Soil lawfully erect a Houſe or other Thing 


againſt the ſaid Lights, and the other can have no 


Addition; for it was his Folly to build his Houſe ſo 


near to the other's Land. 9 Rep. 55. 5 Rep. 10. 


Sid. 167. 1 Cro. 118. 1 Lev. 122. 1 Leon. 168. 


If a Man has two Houſes, and the Houſe of 
Office of the One is contiguous to the Cellar of the 
other, but defended by a Wall, and he ſells this 
Houſe with the Houſe of Office, the Vendee muſt 


' repair the Wall: So if he keeps this, and ſells the 


other, he himſelf is to repair the Wall of the 
Houſe of Office ; for he whoſe Dirt it is muſt keep 
it, that it may not be a Nuſance to and Jamnify 
his Neighbour. In Caſe I have, a Building be- 
neath, and another Man has a Building above me, 


and I ſuffer mine to decay ſo as to hazard his; or if 


he ſuffers his to decay, ſo that it hazards mine, each 
of us may have an Action on the Caſe againſt the 
other: Alſo if a Man hath a Shop or Warehouſe 
over me, and he lay ſuch an extraordinary Weight 


of Goods more than uſually have been, that they 


break down upon me, I may have Caſe againſt 
him for it. 1 Sulk. 360, Kelw. 48. Poph. 46. 


An 
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An Action of the Caſe lies againſt one for not 
repairing of a Houſe ready to fall upon my Houſe, 
And if there be a Charge upon any Man, by Rea- 
fon of the Tenure of his Houſe or Land, to repair 
any private Way, Bridge, or the like, and he doth 


it not, whereby I have any ſpecial Damage, Ac- , 


tion lieth againſt him. If one be Time out of 
Mind to repair a Hedge between my Cloſe and his, 
and he or his Tenant let it be unrepaired, that 
my Cattle go into his or other Men's Ground, or 
the Cattle of other Perſons come into my Ground, 
and in either Caſe I have Damage; I may bring 
Action thereupon. And where any Hedge and 
Diech join together, in whofe Ground or Side the 
Hedge is, to the Owner of that Land generally be- 
Jopgs the Keeping of the ſame Hedge, and the 
Ditch adjoining to it on the other Side, in repair 
and ſcoured, 22 H. 7. 98. Book Entr. 10. 2 Cro. 
699. | | - | 
Cottages with Inmates, that is where Perſons of 
one Family, come and dwell in one Cottage toge- 
ther with another Family, by which the Poor of 
the Pariſh are increaſed; theſe are Nufances at 
Common Law: And by Statute, ſuch an Offence 
is liable to a Forfeiture of 10s. a Month, inqui- 
rable of in the Court-Leet, & c. But if one have a 
Houſe or Cottage wherein he dwells, and lets Part 

of it, ſo that there are ſeveral Doors into the 
Street; it is then as two Houſes, and the Under- 
tenant ſhall not be accounted an Inmate; tho! it 
is otherwiſe if there be but one outer Door for 
both Families. If a Perſon take another to Table 
with bim; or Jets certain Rooms to one to dwell 
in, if he be of Ability and not poor, he is no 
- Inmate. 2 Juſt. 406. 378. Kitch. 45, 31 Eli. 


cap. 7. 


* „ 3 


— 
& 
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In ſuch Cottages as are built for the Poor, more 


are oftentimes erected on the Waſte, at the Charge 
of Pariſhes, for poor Perſons, by the Church-war- 
dens and Overſeers of the Poor, having obtained 


are fe than one may be placed: And Cottages 


leave of the Lord of the Manor, in Writing under 


Hand and Seal; but then it muſt be confirmed by 


the Juſtices of Peace in Seſſions, The Tenants or 


Cottagers of new built Cottages, within the Me- 
mory of Man, ought not to have Common in the 
Lord's Waſte, though they have four Acres of Free- 
hold Land laid to them, required by the Statute 
31 Eliz, But a Cottage is properly a little Houſe 
for Habitation, without Lands belonging to it. And 
Cottages cannot be pull'd down by Statute ; but 


the Execution of the Penalty, which is 10 J. and 


40s. a Month for Continuance, is ſufficient to 
ſuppreſs them. 4 E. 1. 2 Inſt. 737, 740. 


Common. 


35-40 >> aha. 


As to Common, belonging to Tenants, it ſignifies 


that Soil whereof the Uſe is common to this or that 
Town or Lordſhip: Or it is a Profit that a Man 
hath in the Land of another Perſon, uſually in 
common with others; or that Right which one 
hath to put his Cattle to paſture into Ground that 
is not his own; and in all Commons, the Proper- 
ty of what is commonable, is in one Perſon a 
Right to uſe it in him and one more at the leaſt. 

It ſeems plainly to appear, that Common in ge- 
neral firſt began by the Permiſſion of Lords of Ma- 
nors to their Tenants; and that by long Continu- 


ance, Cuſtom has turned what was originally held 
by Sufferance, into a fixed Right: So that the Law 


doth much Reſpect the Cuſtom of the Place there- 


in. There is a Common of Paſture by Grant, 


calied 


. 
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called Common in Groſs, where Common is claim- 
ed by ſpecial Grant or Deed in Writing, and not 
by Reaſon of any Lands; whether the ſame be for 
any, or all Kinds of Beaſts, or for any Number: 
But Grants of Common are to have a reaſonable 
Conſtruction; as if they be in all a Man's Manor, 
jt is to be underſtood for commonable Cattle, not 
for Pigs; nor ſhall it extend ro Gardens. And 
where a Grant is of a Meſſuage for three Years, 
with Common for ten Beaſts every Year, it will 
not enable the Grantee, though he forbear uſing 
his Common for two Years, to put thirty Beaſts in 
the laſt Year; becauſe thereby the Land might be 
ſurcharged: And. as by this Grant, the Grantee 
gains a Right, ſo it reſtrains the Grantor from do- 
ing any Thing to the Prejudice of the Common, 
by which it might be made leſs beneficial ; as by 
erecting any Thing on the Waſte. 4 Rep. 38. 
27 H. 6. 35. Finch 85. 1 Brounl. 220. 

The Commons by Preſcription, are Common 
appendant, Common appurtenant, and Common 
of Vicinage: Common appendant, is a Right be- 
longing to a Man's arable Land, of putting Beaſts 
and Cattle commonable, as Oxen, Horſes, Kine 
and Sheep, in the Ground of anotber; only by 
Reaſon the Land was anciently Arable, unto which 
the Common was originally annexed or neceſſarily 
incident, for the Maintaining of the Cattle that ma- 
nured the Lands: And this is the beſt Common, 
being of common Right, Though a Houſe be 
built on the Land, to which it is appendant, or it 
be turned into Paſture; yet may the Common be 
claimed for ſuch Beaſts as were kept on the Lands 
that were originally arable; and may belong to a 
Manor, Farm, or Plough-land : It is always either 
for Beaſts as cultivate the Land, or elſe for ſuch as 


Dung the ſame ; therefore Common that is claimed 
I | | | | for 


7 
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for other Cattle cannot be Common appendant. 
8 Rep. 70. 4 Rep. 87. Perkins 67. 4 Rep. 17, 37- 

Common appurtenant is belonging to an Eſtate 
for all Manner of Cattle, commonable or not com- 
monable: And it differs from Common appendant 
in ſeverai Things. 1. Common appendant cannot 
be created at this Day; Common appurtenant may, 
and may be claimed by Grant. or Preſcription. 
2. That is for a particular Sort of Cattle; this for 
any Kind, 3. That can be only for a certain Num- 
ber of Beaſts, ſuch as Manure the Land: This 
may be claimed, and taken for Beaſts without 
Number. 4. That is only for Beaſts levant and 
couchant on the Land; this for any Beaſts that 
ate not, yet belong to the Perſon who claims it. 
5. That muſt be claimed in the Right of ſome an- 
. cient arable Land: This may be in Right of any 
new arable Land, or any Meadow, or Houſe. 
6. And ſome make this Difference, that Common 
appurtenant may be ſever'd from the Land where- 
to it appertains; but not the Common appendant. 
4 Rep. 37. F. N. B. 180. Ploud. 161. 

The Common of Vicinage, or by Reaſon of 
Neighbourhood, is a Liberty that the Tenants of 
one Lord in a I own, have to Common with the 
Tenants of another Lord in another Town: It is 
where the Tenants of two Lords have uſed Time 
out of Mind to have Common promiſcuouſly in 
both Lordſhips, lying together and open to one 
another. This is not ſo properly a Right of Com- 
mon, as an Excuſe of Treſpaſs, having its Begin- 
ning by two different Commons lying contiguous 
and unfenced; whereupon it naturally followed 
that the Cattle of the ſeveral Commoners ſtrayed 
into the Common of the other, and each being 
equal Treſpaſlers; and fo becauſe of the Frequen- 
cy of the mutual Damage of the Cattle to their ſe- 

15 55 R 185 veral 
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veral Commons, the Commoners having all forborn 
ſuing one another, at length 1 Procels of Time 
the Action was gone. 8 Rep. 7 

And this Kind of Ds, as is called In- 
tercommoning, doth not intitle the Commoners to 
put their Cattle on the neighbouring Common; 
for if they do, they will be ſtill Treſpaſſers, and 


the Cattle diſtrainable; but they may turn them 
into their own common Fields, and if they eſcape 


to the Neighbour Common, they muſt be ſuffered, 


and it is excuſable. Though the Inhabitants of 


one Town or Lordſhip may not put in as many 
Beaſts as they will, even on their own Common, 
but with Regard to the Freehold of the Inhabi- 
tants of the other; for otherwiſe it would be no 
Neighbourhood, upon which all this de- 
pends: And if one Lord incloſes the Common, 


the other Town cannot then Common ; but tho' 


the Common of Vicinage is gone, Common ap- 

ndant remains; for every ſuch Common by Rea- 
ſon of Vicinage or Neighbourhood, is a Common 
appendant. 1 Juſt. 122. Dyer 47. 7 Rep. 1 
4 Rep. 38. 1 Danv. Abr. 799. 

Common appendant may be upon Condition ; 
and be for all the Year, or for a certain Time; or 
for a certain Number of Beaſts, &c. by Cuſtom 
and Uſage; tho' it ought to be for ſuch Cattle as 
plough and compoſt the Land, to which it is ap- 
pendant: It may be to Common in a Field after 
the Corn is <a diy till the Ground is reſown; fo 
it may to have Common in a Meadow after the 
Hay is carried off the ſame, until Candlemas, Oc. 
A Man may preſcribe to have Common appurte- 
nant for all Manner of Cattle, at every Seaſon in 
the Year: But if a Cuſtom or Preſcription be al- 
ledged, for all Sorts of commonable Cattle as be- 


longing to a Tenement, Oc. it muſt be for Cattle 


levant 
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lievant and couchant upon the Land, (which is fo 
many as the Land will maintain) or it will not be 
good: And if a Perſon grants Common without 
Number, the Grantee cannot put in ſo many Cat- 
| tle, but that the Grantor may have ſufficient Com- 
mon in the ſame Land. 25 Al. 8. Liv. 185. 
1 Danv. Abr. 797, 798. 
A Common of late Times erected, is done by 
Deed: And if a Man grant by Deed Common to 
| another in Land wherein he hath nothing, if he 
afterwards purchaſes the Land, this ſhall be a good 
Common appurtenant; for it is not neceſſary that 
he ſhould have the Land at the Time of the Grant. 
If the Common appurtenant be not by Grant, as 
it is againſt common Right, it muſt be preſcribed 
for; and a Preſcription to exclude the I ord is 
againſt Law: Common appurtenant for any certain 
Number of Beaſts, may be granted over to an- 
other; but if a Man preſcribes to have Common 
appurtenant to the Manor of B. for all his Beaſts 
| levant and couchant thereon, it has been adjudged 
he cannot grant it over. 1 Lil, 282, 1 Dauv. Abr. 
. 809. 1 Roll, 398. Cro. Jac. 15. 
Lords of Manors may depaſture in Commons 
where their Tenants put in Cattle; and a Man 
may uſe Common appurtenant to his Manor, with 
Ca'tle which are for his Houſhold; tho' it is ſaid 
he cannot uſe it with Cattle that are to ſell: The 
Commoners may not uſe Common, but with their 
own proper Cattle; but if they have not any 
Cattle to manure the Land, they may borrow or 
hire other Beaſts to manure it, and uſe the Com- 
mon with them; for by the Loan they are in a 


Manner made their own Cattle. A Grantee of | 


Common appurtenant, for a certain Number of | 
Cattle, cannot Common with the Cattle of a 

Stranger: But he that hath Common in Groſs, _ 
"M3 mor” -- 
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put in a Stranger's Cattle, and uſe the Common 
therewith. 1 Inſt. 122. 1 Danv. Abr. 798. 
The Lord may agiſt the Cattle of a Stranger in 
the Common, by Preſcription: And he may Li- 
cence ſuch a Stranger to put in his Cattle, if he 
leaves ſafficient Room for the Commoners, But it 
is held if the Lord of the Soil put in Cattle into a 
Cloſe, contrary to Cuſtom, when it ought to lie 
freſh, a Commoner may take the Cattle Damage- 
feaſant: Otherwiſe it is a general Rule, that he 
cannot diſtrain the Cattle of the Lord. If where 
there is not an Overplus of Common, the Lord 
ſurcharges it; the Commoners are not to diſtrain 
his Beaſts, but muſt commence an Action againſt 
the Lord: But the Lord may diſtrain, where the 
Common is ſurcharged by the Commoners; and 
bring Action of Treſpaſs, for any Treſpaſs done in 
the Common: Alſo a Commoner may diſtrain 
Beaſts put into the Common by Strangers, or eve- 
ry Commoner may bring Action of the Caſe, 
where Damage is received; tho' one Commoner 
cannot diſtrain the Beaſts of arother Commoner. 
1 Danv. 795, 807. 9 Rep. 112, 113. 2 Mod. 6. 
Lutw. 1238. „„ „ 
If a Commoner ſurcharges the Common, the 
other Commoners may have a Writ of Admeaſure- 
ment; and the Admeaſurement is to be according 
to the Quality and Quantity of the Freehold, and 
for all the Cattle which are upon the Land: It lies 
only for one Commoner againſt another; and not 
againſt a Commoner without Number, or thoſe _ 
that have Common appurtenant or in Groſs; nor 
againſt the Lord, in which Caſe there muſt be an 
Aſſiſe of the Common. In Admeaſurement of 
Common of Paſture, on a ſecond Surcharge, after 
admeaſuring, the Plaintiff Commoner ſhall have his 
Writ and Damages: And if any Commoner incloſes, 
: or 
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or builds on the Common, every Commoner may 
have his Action for the Damage; but where Turf 
is taken away from the Common, the Lord only is 


to bring the Action, yet it is ſaid the Commoners 


may have Action for the Treſpaſs, by entering on 


the Common, &c. 1 Danv. Abr. Sog. 1 Roll. 89, 
398. 2 Leon. 201. 13 Ed. 1. cap. 8. | 

A Lord may make a Pond on the Common; and 
if the Lord make a Warren thereon, the Commo- 
ners may not kill the Conies, but are to bring 
their Action for Damage, for they may not be 


their own Judges. A Commoner ſhall not make 


any Thing new, nor cut Buſhes, or dig Trenches, 
Oc. in the Common, without a Cuſtom to do it; 


and a Commoner cannot dig Clay on the Common, 


which deſtroys the Graſs, and carrying it away 
doth Damage to the Ground: He can do nothing 


| to impair the Common; but may reform a Thing 
abuſed, fill up Holes, dig down Mole-hills, Cc. 


for Improvement. 3 Inſt. 204. 1 Roll. Abr. 90, 


405. 1 Nelſ. 462. Godb. 344. 1 Brownl. 308, 


The Property of the Soil is intirely in the Lord ; 


bur the Uſe of it, joinely in him and the Commo- 
ners: No Commoner can take the Graſs that 
yy on the Common, otherwiſe than by depa- 


uring it; nor may he meddle with the "Soil of 


the Common. But if the Owner of the Soil ſet 
up a Hedge on the Common, and ſo keep out the 
Commoner, he may throw it down; though if the 

Hedge be on other Ground, he can only break 


his Way through it: A Commoner may abate 
Hedges erected on a Common; for tho' the Lord 
bath an Intereſt in the Soil, by abating the Hedges, 
the Commoner doth not meddle with ir. 45 15 3. 


25. 15 H. 7. 2 Mod. 65. 
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jt the Common Law, there cou'd be no Ap- 
provement of Common; but by Statute it is pro- 


vided, that the Lord may approve againſt his Te— 


nants, viz. incloſe Part of the Waſte, Cc. leaving 
Common ſufficient with Egreſs and Regreſs for 
the Commoners; and Neighbours as weli as Te- 
nants claiming Common of Paſture, ſhall be bound 
by it: A Tenant may alſo approve, if the Lord 
hath Common in the Tenant's Ground. If the 
Lord incloſes any Part of th: Common, and leaves 
not ſufficient Common in the Reſidue, the Com- 
moners may not only break down the Incloſures ; 
but may put in their Cattle, tho' the Lord ploughs 
and ſows the Land: But if any, upon juſt Title of 
Approvement, do make a Hedge or a Ditch for 
that Purpoſe, which afterwards is thrown down in 
the Night, by Perſons unknown, the Towns ad- 
joining ſhall be diſtrained to make ſuch Hedges, 
Oc. at their own Charge. Stat. 20 H. 3. cap. 4- 
13 Edw. 1. cap. 46. 2 Juſt. 88, 476. 1 Koll. Abr. 
os. 
l If the Lord of a Manor incloſes Part of the 
Common, and ſuggeſts that it is only an Improve- 
ment within the Statute of Merton, and the Te- 
nants by Force throw open the Incloſures, the 
Chancery will grant an Injunction, and dire& an 
Iſſue to be tried at Law, whether there was ſuffi- 
cient Common left beyond what was incloſed. 
There being an Agreement for an Incloſure, all 
that claimed Common were not Parties to it; and 
although it was inſiſted that to decree it, would be 
to do a mavifelt Wrong ; yet the Court decreed 
the ſame, and ſaid that if any who had Intereſt 
were not Parties to the Agreement, they could not 
be bound, and fo received no Prejudice ; but how-- 
ever, that it ſhould not be in the Power of two 
of 
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or three wilful Perſons, to oppoſe a publick Good, 


2 Vern. 356. 1 Chan, Caf. 48. 
Where an Agreement was between the Lord 


and ſome of the Tenants to ſtint a Common, it 


was decreed, tho' oppoſed by one or two humour- 


ſome Tenants; and ſaid, that an Agreement to 


ſtint, was more favoured than an Agreement to in- 


cloſe: In a Caſe where it was not charged, that 


the Defendant would be benefited by an Incloſute, 
nor that there was any Agreement for it; for theſe 
| Reaſons, the Bill to compel the only Eracholides | in 

the Manor to conſent to the Incloſure was diſ- 
miſs'd. A Man having Common on a Down for 
ſo many Sheep, Cc. it was held, that tho' the 


Common was over. ſtocked by the Grantor, the 
Grantee ſhall not be relieved in Equity; becauſe a 


Commoner may have an Action at Law in ſuch a 
Caſe. 2 Vern. 103,116. 1 Chan. Rep. 259. 

At a Court of a Manor a By-Law was made by 
the Jurors there, according to the Cuſtom, where- 


by ic was ordered, That no Commoner ſhould 


keep any Cattle in the Bounds below a certain 


Meer, under the Penalty of 3 5. 4d. for keeping 


Cattle again(t the ſaid Ordinance, and for the Pe- 
nalty forfeited, a Diſtreſs was taken upon one of 
the Commoners, and thereupon a Replevin being 
had and Judgment therein; a Writ of Error was 
brought in B. R. where the Judges held, that an 


Ordinance by Cuſtom, for the Government and 
better regulating of the Common, is good, And 


if the major Part of Commoners, &c. make a By- 
Law or agree, that no Man ſhall put in his Beaſts 


before ſuch a Day; this ſhall bind the. others who 


do not aſſent: But it ſhall not take away the In- 
herirance of the Commoners. Cro, Car. 497, 498. 
Dalt. 103. 8 E. 3. 
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By Statute, Commons and Foreſt Grounds are 
to be driven yearly at Michaelmas, or within fif- 
teen Days after, in Pain of 4os. and theſe Driſts 
are made, that it may be known on Examination 
whether the Commons are ſurcharged or not, and 
whoſe the Beaſts are thereon, and whether com- 
monable, &c. None ſhall put to feed upon any 
Common, any Stone-Horſes, being above two 
Years old, and not fifteen Hands high (except in 
the Fen-Grounds of Cambridgeſhire, Lincolnſhire, 
Cc. and there thirteen Hands by a later Statute) 
on Pain of Forfeiture; and any Man may ſeiſe to 
his own Uſe any ſtoned Horſe of leſs Stature, 
put into any ſuch common Ground, having firſt 
by the Aſſiſtance of the Conſtable, &c. brought 
the Horſe to the next Pound, and there had the 
ſame meaſured in the Preſence of three other ſuffi- 
cient Men. | . | 
But an Horſe that makes an Eſcape into ſuch 
Common, ſhall not be queſtioned, ſo that he ſtay 
not above four Days after Notice thereof given at 
the Owner's Houſe, or in his Pariſh-Church : And 
this Statute ſhall not reſtrain keeping of Horſes un- 
der Statute-Size, upon Commons where Mares are 
not uſually kept. No Perſon ſhall put upon Com- 
mon Grounds, or Common Fieids, any ſcabbed, 
or infected Horſe, on Pain to forfeit 105. to the 
Lord of the Leet: And Stewards of Leets are to 
take Preſentments of theſe Offences; which ſhall 
be heard and determined by Juſtices of Peace in 
their General Seſſions. Stat. 32 H. 8. cap. 13. 
Perſons having Inheritance or Freehold in a Park, 
Ce. being « Mile about, or their Farmers, are to 
keep two Mares apt to bear Foals, thirteen Hands 
high, under the Fenalty of 40 . a Month; and 
they ſhall not ſuffer them to be leaped by ſtoned 
Horſes under fourteen Hands. The Sellers of 


Horſes 
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Horſes in Fairs or Markets ſhall cauſe them to be 
rid or ſtand openly one Hour, and procure 
Vouchers of the Sale to them; and the Names of 
the Buyer, Seller and Voucher, with the Price of 
any Horſe ſold, muſt be entered in the Toll-taker's 
Book, and a Note thereof delivered to the Buyer : 


And a Horſe ſtolen, if not ſold according to the 


Statute, may be taken again; and if ſo ſold, may 
be redeemed by the Owner in fix Months, repay- 


ing the Buyer, Cc. Stealing of Horſes is Felony ; 


| and ſo is deſtroying them in the Night- time; but 
wounding them, incurs a Forfeiture of treble Da- 


mages only. All this is by Statutes 27 H. 8. cap. 6 


31 Elix. cap. 12. 2 C 3 Ed. 6. 
Farms. 


None ſhall take by Leaſe, or otherwiſe, above 


two Farms, or Houſes and Tenements of Huſ- 


bandry, whereunto any Lands are belonging, in 


any Town, or Village ; and they are to be ſituate 
in the ſame Pariſh where he dwells, on Pain to 


forfeit 3 5. 4 d. for every Week he takes the Pro- 


fits of them: And no Parſon or Spiritual Perſon 


ſhall take any Farm or Lands, on Forfciture of 10 J. 
for every Month he ſo continues the ſame; and 
Taking any Parſonage or Vicarage in Farm, ſhall 
forfeit 40 5. a Week, to be divided between the 
King and Informer or Proſecutor. Alſo no | armer, 
Grazier, Cc. ſhall keep in his own Poſſeſſion, at 


any one Time, above Two thouſand Sheep, ac- 
counting ſix Score to the Hundred, on Pain of 3 s. 


| 44. a Sheep; but here Lambs ſhall not be reckon- 
ed as Sheep, till Midſummer Twelve-month aker 
their Fall: And if any happen to have more by 


| Reaſon of any Executorſbip, &c. they ſhall not 


þe impeach'd, if they put them off before = 
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End of the Year. Sat. 25 H. 8. Cap. 13. 


21 H. 8. 


And whoever ſhall ſeed. above One hundred 
and twenty ſhorn Sheep for the moſt Part of the 
Year upon his Grounds, which are feveral and 
apt for Milch- Kine, and not commonable, or above 
twenty Oxen, Heifers, or other Kine, on his ſe- 


veral Paſtures, and ſhall not for every ſixty Sheep, 
or ten Cattle, keep one Milch-Cow, and rear up 
one Calf, Cc. be fl. ſhall forfeit 205. for every Month 


jt is neglected to be done: But neither this nor 
the aboveſaid Acts, fhall bind fuch Perſons as keep 
Sheep or feed Beafts for the Maintenance of their 
Houſes, or their own Proviſion. And Proſecution 
for Offences to be within one Year, before Juſtices 
in their Seſſions. 2 C 3 P. & M. cap. 3. 
Cattle bought in any Fair or Market, ſhall nor 
be fold again in the ſame Market, on Pain of For- 
ſeiture: And none may buy any Cattle, and ſell 
them again alive, until he hath fed them five 
Weeks in his own Ground, or where he hath - 


Common, upon Pain to forſeit double the Value. 


Factors ſhall not buy Cattle, other than Swine or 
Calves, within eighty Miles of London, under Pe- 
nalties; nor ſhall Butchers buy any fat Cattle to 
ſell again, on Pain of forfeiting the Value: And 
Drovers of Cattle, who buy them in one Place to 


fell in another, are to be licenſed by Juſtices of 
Peace, &c. and if they drive their Cattle on the 


Lord's Day, fhall forſei. 20 5. Stat. 3 & 4 Ed. 6. 
5 & 6 Ed. 6. cap. 14. 5 Elia. 22 & 23 Car. 2. 


Ac. 2. 


No Cattle may be imported, dead or alive, but 
wall be liable to Forfeiture : But Horſes, Cows, 


Swine, &c. may be tranſported, paying the Cu- 


ſtom Duties. Perſons exporting Sheep ſhall forſeit 


them, and 20s. for every Sheep; alſo 3 5. for 
1 
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every Pound-weight of Wool exported: And Far- 
mers and other - Perſons in the Counties of Kent 
and Suſſex, within ten Miles of the Sea, are to 


ive an Account in Writing after Sheep-ſhearing, 


| of the Number of Fleeces, to the next Officers of 


the Cuſtoms, c. 18 Car. 2. cap. 2. 12 Car. 2 


5 cap. 32. 9 C 10 . 3. cap. 40. See late Statutes 
againſt Exportation of Wool. 4 Geo. 1. cap. 11. 
5 Geo. 2. cap. 21. | 1 a 


_— 
— 


Ok Diſtreſſes fo2 Rent, reſerv'd on 


Leaſes, and Replevins, and of E- 


jtttments. 5 


N ilſtreſs ſignifies moſt commonly any Thing 


which is taken and diſtrained for Rent be- 


hind, or other Duty: And with the Head Reple- 
vin, and Ejetiment of Tenants, requires a particu- 
lar Chapter. CD 


Of common Right, a Perſon may diſtrain for 


Rents, and all Manner of Services; and for Rent 


reſerved upon a Gift in Tail, Leaſe for Life, or 


Years, Cc. tho? there be no Clauſe of Diſtieſs in the 
| Deed, the Grantor or Leſſor may diftrain for the 


| ſame, ſo as the Reverſion be in himſelf: But on 2 
Feoffment in Fee, a Diſtreſs may not be had at 
Common.-Law, unleſs expreſly reſerved in the 


Deed. And if a Leſſor for Years grant away all 
his Term to another, rendring Rent, he cannot di- 
ſtrain for this Rent; but Action of Debt will lie 
for it as a Sum in Groſs, 1 Just. 57, 205. 2 Lev. 
80. See Statute 4 Geo, 2. „„ | 
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A Man may take a Diſtreſs not only for Rents 
or Services due; but alſo for Fines and Amerce- 
ments; and for Damage-feaſant, that is where a 
Stranger's Cattle are found in the Ground of an- 
other doing Damage, c. And the End or Effect 
of Taking the Diſtreſs in the firſt Place is, thar 
the Party diſtrained, who is ſuppoſed ro with-hold - 
another's Debt or Duty, may be compelled to pay 
the ſame to the Party diſtraining who claims it; 
or ſhew in a Courſe of Law, on a Replevin, ſome 
lawful Cauſe why he ought not to ſatisfy the ſame : 
And by the Common Law, Diſtreſſes for Rent 
were not to be ſold, but only detained for inforcing 
the Payment of the Rent; but this is altered by 

Statute. Dr. & Stud. cap. 9. 3 

The Diſtreſs ought to be made of ſuch Things 
whereof the Sheriff may make Replevin, and deli- 
ver again in as good Plight and Condition as they 
were at the Time of the Taking. In Taking a 
Diſtreſs to make it juſtifiable, the Party mult ſee 
he hath good Cauſe to diſtrain; that he have 
Power to take the Diſtreſs, and from the Perſon of 
whom he takes it; that the Thing for the Quality 
thereof be diſtrainable, and that he diſtrain ir in 
due Time and Place, &c. He who takes a Diſtreſs 
for another, muſt have a good Warrant for doing 
the ſame; and is to do it in his Name; and a Bai- 
liff or Servant may diſtrain for his Maſter. 1 Inſt. 
27. 19. 308. 8 Lg 

If any Perſon ſhall diſtrain the Goods or Cattle 
of another, on Purpoſe to injure him, he ſhall pay 
treble Damages: And if Diſtreſs and Sale be made, 
where there is no Rent due, the Owner of the 
Goods diſtrained, ſhall recover double Value and 
Coſts. And Diſtreſſes for Rent are to be reaſon- 
able, and not exceſſive; and not be taken in the 
King's Highway, or the common Street, or in the 


ancient 
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ancient Fees of the Church: Alſo no Diſtreſs of 


Cattle ſhall be driven out of the County, or the 
Hundred where it is taken; excepe to a Pound 


overt within the ſame County, not above three 
Miles diſtant from the Place where taken; neither 


ſhall a Diſtreſs be impounded in ſeveral Places, 
whereby the Owner may be conſtrained to ſue 


ſeveral Replevins for the Delivery thereof, under 


the Penalty of 5 /. and treble Damages; and not 
above 4 d. is to be taken for the Poundage of one 


D.iſtreſs, or leſs where the ſame is uſually taken, 


under the ſame Penalty, & c. 2 Inſt. 107. 13 E.1. 


2 M & M. 31 Hl. 3. 52 H. 3. 1. 3644. 


9 Ed. 2. 1 & 2 P. & M. cap. 12. 2 0 . 
A Rent by Preſcription may be diſtrained for ; 


but on a Leaſe of Tithes, rendring Rent, it is 
held no Diſtreſs ſhall be of the Tithes, becauſe 


they are the Thing it ſelf. All Things in general 
of which a Replevin lies, being valuable, whereof 
ſome Body hath Property, not the Diſtrainer, and 
which may be known again, and reſtored to the 
Owner intire, and are not Fere Nature, (ſuch as 
Dogs, Conies, Oc.) may be diſtrained. Any Goods 
may be diſtrained, beſides Cattle: So may Money 

| ſealed up in a Bag; Hay in a Barn, or Ricks, &c. 


a Cart or Waggon ſull of Corn or Grain; or Horſe 


laden with Sheaves, &c. and if a Horſe be ſo la- 
den, the Horſe only, or Sheaves alone, may be di- 
ſtrained for Services; Horſes, &c. drawing a 
Cart loaden, may be ſevered from it, and taken as 
a Diſtreſs for a Rent-Service; and ſo if there be a 
Servant or other Perſon in the Cart; tho' it has 
been held otherwiſe for Rent, but allow'd for 
Damage ſeaſant: And altho' a Horſe with a Rider 


on him cannot be diſtrained for Rent, yet it ſeems 


he may for Damage-feaſant; and be led to the 
| Pound with the Rider on his Back. 11 H. 4. 40. 


I Roll. 
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1 Roll. Abr. 667. 59. 22. 2 Inſt. 82, 1 Jones 197. 
Sid. 422, 440. Cro. Eliz. 7, 8. 1 Vent. 36. | 

Such Things of which no Replevin lieth, can- 
not be diſtrained: As Money out of a Bag, Cc. 
Fiſh in a Pond, or Poultry; Cattle of the Plough, 
if there be other Diſtreſs ſufficient; a Rorſe in a2 
Smith's Shop, or in an [nn; an Anvil in a Smith's 
Shop; or any Tools and Inſtruments of a Man's 
Trade or Profeſſion ; the Books of a Scholar; an 
Ax in 2 Perſon's Hand, cutting Wood ; or any 
Thing one carries about him; a Man's wearing 
Apparel ; ; a Garment, or Cloth in a Taylor or 
Weaver's Shop; Sacks of Corn or Meal in a Mill, 
or Market; Corn growing, or after it is ground; 
Sheaves or Shocks of Corn, &*«. not in a Cart; 
none of theſe by our Common Law may be taken | 
as a Diſtreſs, nor does a Replevin lie of them: But 
ſee after, the Statutes 2 I. & M. & 11 Geo. 2. 
Nor may any Thing fixed to or belonging to the 
Freehold, as a Furnace, Windows, Boards, Cc. 
1 Roll: Rep. 59. 2 luſt. 133. Dyer 312. 1 1 Inſt. 47- 

Sid. 440. 1 Roll. Abr. 666. 

The Goods of a Carrier are privileged, and 
may not be diſtrained for Rent, tho' the Waggon 
wherein loaded is put into the Barn of a Houſe, 
Oc. on the Road: But it is ſaid, tho' many Things 
are privileged from a Diſtreſs; as a Horſe on which 
one rides, a Carrier's Horſe and Goods, a Horſe at 
a Smith's Shop, Cloaths at a Taylor's Shop, &c. 
becauſe it is not fit that the Rent of a Stranger 
ſhould be paid with ſuch Things : Yet this muſt 
de underſtood, where there are Goods fufficient 

beſide to be diſtrained. And in another Cafe it 
was ſaid, that Implements or Utenſils of Trade 

are only privileged at ſuch Times, when other 
Geods may be taken; for ſpare Implements of 


Trade or Goods for which there is no preſent Oc- 
I caſion 


caſion for the Owner to uſe, thoſe are diſtrainable. 


5 Mod. 361. Carth. 358. 11 H. 8. 25. Owen 


139. | fs 
if a Man come into a common Inn, his Goods or 


Beaſts ſhall not be diſtrained there; for that would 


be very prejudicial to the publicx Good. Yer 
where Cattle coming out of the Country to Los- 


don, were put in a Ground belonging to an Inn 


ſor a Night, tho' with Leave of the Landlord, and 


with the Conſent of rhe Leſſee, and were there 
diſtrained ; it not appearing by the Pleading to be 
a common Inn: The Court held, that Cattle 
driving to Market, and put into Paſture by the 
Way, were not privileged from being diſtrained; 


for tis by the Statute of Marlbridge, that Beaſts 


cannot be diſtrained in the Highway, and not by 
the Common Law; and that the Leſſor's Licence 
did not conclude him from taking the Diſtreſs. 
But afterwards on a Bill in Chancery brought in 
this Caſe ; ir was adjudged, the Owner ſhould be 


repaid the Value of his Cattle, and all Charges in 


Law and Equity ; becauſe the Landlord had been 
| guilty of a Fraud by incouraging and giving Leave 
to the Owner to put in his Cattle, and then di- 
eee, them contrary to the Faith of his own 
| Leave 
260. 2 Vern. 129. 3 
Another's Goods in the Tenant's Houſe, &c. and 
Beaſts or Cattle of. a Stranger, in the Landlord's 
Ground, being Levant and Conchant, and having 
well reſted themſelves there, may be diſtrained : 
Tf the Fences of another Man's Land be out of 
Repair, and the Neighbour's Cattle eſcape thither, 
and are Levant and Couchant, without any freſh 
Purſuit after them, they may be diltrained for Rent; 
for the Land is Debtor for the Rent, and the 


Landlord muſt reſort there, and is not to inquire | 


whoſe 
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o given. 2 Ventr. 50. 2 Tutu. 1165. 3 Lev. 


= 256 Ok Diſftrefſes fo2 Rent, 
whoſe Cattle they are which he finds therein? 
Tho? if the Owner freſhly purſues the Cattle, they 
are not diſtrainable; by Reaſon they are ſuppoſed 
to be always in his View and Poſſeſſion. If the 
Owner of the Cattle is to maintain the Fences, and 
they eſcape to another's Ground, they may be | 
diſtrained before Levant and Couchant, and not- 
withſlanding frefh Purſuit, 1 Inſt. 47. 1 Roll. Rep. | 
124. 1 IVvelſ. Abr. 667. . 
Goods brought on a Horſe for a Neighbour to 
weigh, cannot be diſtrained, becauſe they were 
brought there for a ſpecial Intent. And Cattle 
delivered by the Sherift to Tenant in Dower for | 
Seiſin of Rent, ſhall not be diſtrained for Arrears 
of Rent of the ſame Lands: Nor may any Thing Þþ| 
be taken as a Diſtreſs that is in Cuſtody of the | 
Law, while it ſo continues; as Things diſtrained 
Damage-feaſant, Goods taken in Execution, Oc. 
As to this laſt ſee now Statute 8 Anu. All Di- 
ſtreſſes for Rent muſt be made on the Premiſſes, by 
the Common Law ; but this is alſo in ſome Mea- | 
7 


ſure altered by that Statute: And where a Land- 
lord comes to diſttain Cattle, which he ſees on the 
Tenant's Ground, if the Tenant, or any other to 
revent the Diſtreſs, drives the Cattle off the | 
Ground, the Land!ord may in ſuch Caſe make freſh | 
Purſuit and diſtrain them; and if then they are | 
taken preſertly, tho' in another's Land or Houſe, 
or in the Highway, the Taking will be lawful : 
But if before the Diſtreſs, the Owner of the Cattle 
tenders his Rent, and a Diſtreſs is taken after- 
wards, it is wrongful. Cro. Eliz. 596. Ploud. 38. 
1 laſt. 160. 2 Inſt. 107. 1 Roll. Abr. 671. 
And where a Diſtreſs is wrongfully taken, the 
| Tenant may make Reſcous; but a Stranger of his 
own Head cannot Reſcue them for him : If a Di- 


ſtteſs be taken without Cauſe, as where no Rent 
I | | | is 
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is due to the Landlord, or any Thing is diſtrained 
that is not diſtrainable, where one diſtrains in the 
Highway, Cc. Reſcous may be made by the Te- 
nant, and be juſtifiable. But when the Diſtreſs is 


upon good Cauſe, the Owner may not reſcue it: 


And tho' the Diſtreſs be without Cauſe, if im- 


\ pounded, being then in Cuſtody - of Law, he can- 


not break the Pound and take away the Cattle; 
if he does, the Party diſtraining may have his 
Action, and retake the Diſtreſs wherever he finds 
it: Yet if a Man takes Cattle as Damage-feaſant 


without Cauſe, and puts them in a Pound, and the 


Owner makes freſh Suit, and finds the Door un- 
locked, he may juſtify the Taking out the Cattle. 
If Cattle diſtrained, in driving to the Pound, hap- 
pen to go into the Houſe of the Owner, if he do 


not deliver them, it is a Reſcous in Law. 1 Iuſt. 47. 


160. 4 Rep. 11. 9 Rep. 22. F. N. B. 100, 102. 
1 And. 31. 1 lh. 247. | 
No Diſtreſs ought to be taken on a Sunday, un- 
leſs it be for Damage-feaſant: Nor may one di- 

ſtrain for Rent in the Night. Or Gates, @c. be 


broke open to make a Diſtreſs; the Landlord may 


not enter into the Tenant's Houſe for that Purpoſe, 


unleſs the Doors are open ; but one may break an 


inner Door of a Houſe, &c. to take the Diſtreſs, 
if the outer Doors be open: And fee the new Sta- 
tute. After the Term ended, no Diltreſs can be; 


except the Landlord's Title and the Tenant's Poſ- 
ſeſſion continue, by Statute; for if a Leaſe for 


Tears be ended, and the Leſſee keeps Poſſeſſion, 


he may be diſtrained Nor can it be regularly 
during the Term, if the Rent be not made pay: 
able before the Term is ended: For if the Leaſe © 
be till Michaelmas for one Year, rendering Rent at 
Michaelmas, he cannot diſtrain before that Time, 
at which Inftant the Term is determined. 9 Rep. 

Dy EO W 
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66. 1 Inft. 142. 14 H. 4. 31. 22 H. 6. 96. Doc⸗ 
tor and Student 74. 

For one and the ſame Rent, there cannot be 
two Diftreſſes; this is underſtood if there were 
ſufficient Goods when the firſt Diſtreſs was taken; 
for then it was the Diſtrainer's Folly he did not 
take enough to ſatisfy the Rent ; but if there were 
not then a ſufficient Diſtreſs, there may be a ſe- 
cond Diſtreſs. And by the Star. 17 Car. 2. When 
the Value of Cattle diftrained ſhall be found not 
to be of the full Value of the Arrears of the Rent, 
C. for which the Diſtreſs was taken, the Party 
diſtraining, bis Executors and Adminiſtrators may 
diſtrain again for ſuch Arrears. It has been like- 
wiſe admitted, that where a Diſtreſs dies, the Di- 
ſtrainer may again diſtrain ; and in that Caſe the 
Diſtreſs failed by the Act of God: But 'tis other- 
wiſe where it eſcapes, eſpecially unleſs it be made 
appear the Diſtrainer was in no Deſault. Cro. Elix. 
13. Lutw; 1536. 1 Salk. 248. 

A Diſtreſs of Cattle muſt be brought to the 
common Pound, or be kept in an open Place; and 
being put into ſuch common Pound, the Owner 
muſt take Notice of it at his Peril ; but if in any 
other open Place, Notice is to be given the Owner, 
that he may feed them; and then if the Cattle die 
for want of Food, the Tenant ſhall bear the Loſs ; 
and the Landlord may take another Diſtteſs for his 
Rent. Where one impounds Cattle diſtrained, he. 
cannot juſlify the Tying them in the Pound ; if he 
ties a Beaſt, and it is ſtrangled thereby, be muſt 
anſwer it in Damages: And if the Diſtrainer of the 
Cattle put the Diſtreſs in a broken Pound, ard it 
eſcape from thence, he can have no Action for it; 
bur if it be from another Pound, without his De- 
fault, he may have Action of Treſpaſs. One di- 
ſtrained a Hog Damage-feaſant, and put it in a 

common 


Keplevins, and Ejectment. 259 
common Pound, ſrom whence it eſcaped, and then 
brought Treſpaſs againſt the Owner for the Da- 
mage done; but here it was held, the Action did 
not lie, for it was the Plaintiff's Fault to put the 
Hog in a Pound which could not hold him, and it 
might have been in any other Place, even in a 
Pound covert. 5 Kep. 90. 1 Inſt. 47, 96. 1 Salk. 
ys Caſe of a Diſtreſs, it is not lawful to uſe it 
in any Manner, becauſe the Cattle or Goods by 
Law are but as a Pledge; only where Neceſſity re- 
quires, for the Owner's Benefit, as to milk a Cow, 
Cc. which otherwiſe would be ſpoiled ; and ſo of 
the like: Bur if a Horſe diſtrained, be uſed by 
riding or drawing, it is tortious ; and tho' it is ſaid 
"if one diſtrains Armour, he may cauſe it to be 
ſcoured to avoid Ruſt; or if Raw Cloth, he may 
cauſe the ſame to be fulled, &c. this ſeems not to 
be Law. And where there is a Cuſtom to diſtrain 
Hides or Skins, the Perſon diſtraining may not tan 
them; for the Property is as it were altered thereby, 
and the Marks by which it may known to be re- 
plevied being taken away. 2 Cro. 148. Cro. Eliz. 
786. 2 Roll. 562. 1 Ventr. 37. | | 
If a Man diſtrains dead Goods, as Utenſils of a 
Houſe, or ſuch like, which may take Damage by 
Wet or Weather, Cc. he ought to impound them 
in a Houſe, or other Pound Covert or Cloſe: For 
if he impounds them in a Pound overt or open, he 
{hall anſwer for them. And by our old Law, they 
were to be removed immediately, or the Lord be- 
came a Treſpaſſer; except Corn or Hay, by Star. 
2 W.& M. If a Landlord doth not remove or ſe- | 
cure Goods diſtrained immediately, but quits them 
til! another Day, during which Time they are 
taken away, it is not a Reſcous for want of Poſ- 
ſeſſion: And if Notice be not given in Writing, on 
| 8 2 taking 
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taking a Diſtreſs, of the Things diſtrained, and for 
what you diſtrain them, they may not be fold by 
the Statute 2 N & M. but the Diſtreſs is to be 
kept till Replevin or Satisſaction. Vhere Lands 
lie in ſeveral Counties, a Diſtreſs may be made in 
one County, for the whole Rent; and the Seiſing 
upon ſome Goods as a Diſtreſs, in the Name of all 
the Goods in a Houſe, is a good Seiſmie of all. 
1 Inſt. 47, 154. Mod. Caf. 215. | 

The Deſign of a Diſtreſs not being to ruin the 
Tenant by depriving him of the Means of getting 
his Livelihood by his Trade; *tis for this Reaſon, 
the Tools of a Perſon's Trade, and the Beaſts of 
the Plough are not generally diſtrainable: And it 
has been adjndecd, that where a Lord diſtrained 
two or three Oxen for 1 s. the Party grieved might 
have an Action upon the Statute of Maribridge for 
the exceſſive Diltreſs, But if one diftrain four 
Horſes and a Cart for 2 s. Rent, this is not ex- ' 
ceſſive, becaule of the Intirety, they being all fixed 
to the Cart: Ard fo it is ſaid of a Fold of Sheep, 
where they are intire, and cannot well be ſepa- 
rated; and if one diſtrain a Horſe or an Ox for 14. 
if no other Diltrefs was on the Land, it is not ex- 
=. - ceſſive; but if Sheep or Swine, c. were there at 
=. the Time of the Taking, it is an exceſſive Diſtreſs, 
| —_ -- 'becauſe he might have taken a Beaſt of leſs Value. 

| 
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1 Coo. 188. One 117, 312. 2 Joſe. 207. 2 Ventr. 
| '18 

if the Lord or another diſtrains ſeveral Times 
for his Service or Rent, when none is in Arrear, 
the Tenant may by the Common Law have an 
Aſſiſe de Sorent Diſtreſs : But if he diſtrain for 

Homage or Fealty, fo often that the Tenant can- 

not manure his Land, yet the Tenant may not have 
| that Action. In this Action, the Writ is general, 

and the Count or Declaration ſpecial, and the Judg- | 
| mens 
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ment therein, not that the Defendant ſhall recover 
Seiſin, for that he had before; but that he fhail 
hold the Lands r Mulriplict Diftrittione, No, 
taken for Homage and Fealty, becauſe. of the high, ; 
Eſteem thereof in Law: And for an Amercement 

in a Court Leet, the Diſtreſs may be taken any 
where within the Hundred, as well out of the 
Land, as on it, wherever Catile are of bim that is 
amerced; for the Amercement charges only the 
Perſon ; and for this a Diſtreſs may be taken in the 
high Street. F. N. B. 178. 4 Kep. 8. 8 Rep. 501 
2 Inſt. 107. 2 Danv. Abr. 644. 
In Caſe of Damage ſeaſant, a Perſon hath his 
Election to take a Diſtreſs, or bring Action of 
Treſpaſs; but both he cannot have; and after he 
has choſe one, if he fail of Satisfaction thereby, 
thro' any Neglect or Default of his own, he can- 
not have another Remedy for the ſame Tort or 
Wrong, and ſubject the Wrong-doer to a double 
: Puniſhment for the ſame Cauſe. The Statutes ag 
have enabled the Diſtrainer to fell Goods diſtrained, 
do not extend to Diſtreſſes taken for Damage- fea- 
fant; or for Breach of By-Laws: For Perſons can 
only diſtrain for Breach of a By-Law, except there 
be alſo a Cuſtom to ſell. Salk. 248. 3 Lev. 281. 
By the aforelaid Statute 2 V. & AM. Se. 1. c. 5. 
it is enacted, That when any Goods or Chattels 
ſhall be diſtrained for Rent reſerved and due upon 
any Demiſe, Leaſe, or Contract whatſoever, and 
the Tenant or Owner of the Goods ſo diltrained, 
ſhall not within five Days next aſter ſuch Diſtreſs 
taken, and Notice thercof, with the Cauſe of the 
Taking, left at the chief Manſion- houſe, or other 
moſt notorious Place upon the Premiſſes, charged 
With the Rent diſtrain'd for, Repievy the ſame 


wich ſufficient Security to be given to the Sheriff 
| S232: 2 accord! ng 
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according to Law; then the Perſon diſtraining, 
with the Sheriff, or Under - Sherift of the County, 
or the Conſtable of the Hundred, Pariſh or Place, 


where the Diſtreſs ſhall be taken, (and who are | 


commanded to be aiding and aſſiſting therein) ſhall 


and may cauſe the Goods and Chattels diſtrained to 


be appraiſed by two ſworn Appraiſers, whom ſuch 
Sheriff Under-Sherif or Conſtable, ſhall ſwear to 


appraiſe the ſame according to the beſt of their 


Underſtanding ; and after ſuch Appraiſement made, 
may lawfully ſell the Goods and Chattels, for the 
beſt Price that can be gotten, towards Satisfaction 


of the Rent, and the Charges of the Diſtreſs, 


Appraiſement, and Sale; leaving the Overplus, if 
any ſhall be, in the Hands of the Sherift, Under- 
Sherift, or Conſtable for the Owner's Uſe. ES: 

And it ſhall be lawful for any Perſons having 
Rent due upon any ſuch Demiſe, Leaſe, or Con- 
tract, to ſeiſe and ſecure any Sheaves, or Cocks of 


Corn, or Corn looſe, or in the Straw; or Hay 
lying and being in any Barn or Granary, or upon 


any Hovel, Stack or Rick, or otherwiſe on any 


Part of the Land charged with ſuch Diſtreſs; and 


to lock up ard detain the ſame in the Place where 


found, for and in the Name of a Diſtreſs, until 


the ſame ſhall be replevied upon ſuch Security as 
aforeſaid : And in Default of replevying thereof, 
within the Time aforeſaid, may ſell the ſame after 


Appraiſement made, c. But ſo as ſuch Corn, 


Grain or Hay ſo diſtrained, be not removed by 
the Perſons diſtraining, to the Damage of the 


Owner, out of the Place where it ſhall be found 


and ſeiſed ; but be kept there as impounded, until 
the ſame is replevy'd, or ſold. | 

And upon any Pound-breach or Reſcous of 
| Coods or Chattels diſtrained for Rent, the Perſon 


grieved ſhall have a ſpecial Action on the Caſe for © 
| 1 1 8 l 


— bo 
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the Wrong thereby ſuſtained, and recover treble 
Damages and Coſts of Suit againſt the Offender or 


Offenders in any ſuch Reſcous and Pound-breach, 
any or either of them, or againſt the Owner or 
Owners of the Goods diftrain'd, in Caſe the ſame 


be afterwards found to come to his Uſe or Poſ- 


ſeſſion. 5 
By Statute 8 Ann. cap. 17. If any Leſſee for 


Life, Years, at Will, or otherwiſe, of any Mel- 
ſuage, Lands or Tenements, upon the Demiſe 


whereof any Rents are reſerved or made payable, 


ſhall fraudulently or clandeſtinely convey and carry 
off from the Premiſſes his Goods or Chattels; the 
Leſſor or Landlord, or any Perſon by him for that 
Purpoſe lawfully impowered, may within the Space 
of five Days afterwards, take ard ſeiſe ſuch Goods 

and Chartels, wherever they ſhall be found, as a 


Diſtreſs for the Rent in Arrear, and ſell the ſame, 


as if they had been actually diſtrained upon the 
Premiſſes: But this ſhall not extend to impower 
the Landlord to ſeiſe or take any Goods as a Di- 


{treſs for Rent, which ſhall be ſold for valuable 
Conſideration before ſuch Seizure made. 


And any Perſons, having Rent in Arrear, or due 
upon any Leaſe for Life, or for Years, or at Will, 
which Leaſes are expired or ended, may diſtrain 
for ſuch Arrears, after the Determination of the 


laid Leaſes, in the ſame Manner as they might 


have done, if they had not been ended: Provided 


that ſuch Diſtreſs be made within fix Kalendar 
Months after the End of the Leaſe, and during the 
Continuance of the Landlord's Title or Intereſt, 


and the Poſſeſſion of the Tevant from whom the 
Rent is due And theſe Diſtrefſes to be made as 


aforeſaid, ſhall be liable to ſuch Sales, and in ſuch 


Manner, and the Monies ariſing thereby be diſtri- 


S 4 bured 


_ 
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buted as by the Act 217. & M. is directed and 


955 pointer. 


No Goods or Chattels being in or upon any 
Meſſuage, Lands or Tenements, leaſed ſor Life, 
Years, or at Will, ſhall be taken in Execution, or 
extended, unleſs the Party at whoſe Suit the Exe- 
cution is ſued out, ſhall before the Removal of ſuch 
Goods from off the Premiſſes, by Virtue thereof, 


pay to the Landlord ail Sums of Money due for 


ent; ſo as the Arrears do not amount to more 
than one Year's Rent: And if more Rent is in 
Arrear, then paying the Landlord or his Bailift a 
Year's Rent, the Party may procced in his Execu- 
tion, as he might have done before the making of 
this Act; and the Sherift or other Officer, ſball 
levy as well the Money ſo paid for Rent, as the 
Execution Money. | p 

By the late AR 11 Geo. 2. c. 19. for more ef- 
ſectual ſecuring the Payment of Rents, and pre- 


| venting Frauds by Tenants, it is enacted, That if 


any Tenant ſor Life or Lives, Term of Years, at 


Will, Sufferance, Cc. of Meſſuages, Lands or Je- 


nements, upon the holding whereof any Rent is, 
or ſhall be reſerved due, ſhall fraudulently carry 
away bis 1 from ſuch Premiſſes, to prevent 
Diſtreſs ſor Arrears of Rent, the Landlord, or any 
Perſon impowered by him, may within thirty Days 
aſter conveying away the ſame, diſtrain them 
wherever they ſhall be found, and diſpoſe thereof, 
as if they had been diſtrained on the Premiſſes; but 


no ſuch Goods ſhall be diſtrain'd, if ſold bona fide, 


and fos a valuable Conſideration before Seizure, to 
any Perſon not-privy to ſuch Fraud. Any Tenanc 
committing the ſaid Fraud, or other Perſon aſſiſt - 
ing therein, ſhall forfeit to the Landlord double the 
Value of the Goods carried off; to be recovered 


by Aion. of Debt, Cc. and where ſuch Goods 


ſpall | 
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ſhall not exceed 50 J. Value, the Landlord, or his 


Agent, may exhibit a Complaint in Writing before 
two neighbouring Juſtices of the County, not in- 


| tereſted in the Lands, &c. whence ſuch Goods 


were removed ; who are to ſummon the Parties, 
and examine the Fact and Witneſſes upon Oath, 
and to inquire into the Value of the Goods: And 
upon Proof of the Offence, they may by Order 
under their Hands and Seals, adjudge the Offender 


to pay the double Value; and on his Neglect ſo to 
do, ſhall by Warrant levy the ſame by Diſtreſs and 


Sale of Goods; or for want thereof, commit the 


Ottender to the Houſe of Correction for fix Months, 
unleſs the Money ordered to be paid be ſooner 


1 


ſatisfied. 


Any Perſon who ſhall think himſelf grieved by 


the Order of the two juſtices, may appeal to the 


Juſtices of Peace at their next General or Quarter- 


| Seſſions to be held for the ſame County, or Divi- 
ſion of ſuch County, who ſhall hear and determine 
the Appeal, and give ſuch Colts to either Party as 


they think reaſonable, whoſe Determination there- 


in ſhall be final: And where the Party appealing 


ſhall enter into a Recognizance, with one or two 
ſufficient Sureties, in double the Sum fo ordered to 
be paid, with Condition to appear at ſuch General 


or Quarter- Seſſions; the Order of the two Juſtices 
ſhall not be executed againſt him in the mean 
Time. Fog o 


And the Landlords, or their Agents, may wich 


the Aſſiſtance of a Conſtable, or other Peace Offi- 
cer, ſeiſe any Goods fraudulently carried away, 
locked up or ſecured in any Houſe, Barn, Stable, 
or Out-houſe, Cc. in order to prevent their being 
diſtrained for Rent; and in Cafe of a Dwelling- 
houſe, on Oath fiift made to ſome Juſtice of the 
Peace of realonable Ground to ſuſpect that ſuch 


_ _Govds 
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Goods are therein, may break open the ſame, and 
diſtrain them: They may likewiſe diſtrain for Rent, 
any Cattle or Stock of their Tenants, feeding on 
any Common appendant or appurtenant, or any 
Ways belonging to the Premiſles demiſed; and may 
take and ſeize all Sorts of Corn and Graſs, Hops, 
Roots, Fruits, Pulſe, or other Product growing on 
the Land, as a Diſtreſs, which they may cut, gather, 
cure, carry and lay up, when ripe, in the Barns or 
other Kae Place on the Premiſſes; or if there be 
none ſuch, then in any other Barn, &c. hired or pro- 
cured by the Landlord, as near the ſame as may be; 
and in convenient Time may appraiſe, ſell and diſ- 
ſe thereof, towards Satisfaction of the Rent and 
Charges of the Diſtreſs, &c. in the ſame Manner 
as other Goods and Chattels may be ſeiſed, di- 
ſtrained and diſpoſed of: The Appraiſement to be 
made, when the Goods are cut and cured, and not 
before. . 35 Se 
The Tenant is to have Notice of the Place 
where the Goods fo diſtrained ſhall be lodged or 
depoſited, within the Space of one Week after the 
Lodging thereof in ſuch Place, which Notice ſhall 
be given to ſuch Tenant, or left at the laſt Place of 
his Abode; and if after any Diſtreſs for Rent fo 
taken, of Corn, Graſs, Hops, Cc. as aforeſaid, 
and before the ſame ſhall be ripe and gathered, the 
Tenant or his Executors, &c. ſhall pay the Landlord, 
or his Steward or other Ferſon uſually imploy'd to 
receive his Rents, the whole Rent in arrear, and all 
Coſts and Charges of making the Diſtreſs or occa- 
ſioned thereby; then upon ſuch Payment, or lawful 
| Tender thereof, ſo that the End of ſuch Diſtreſs is 
folly anſwered, the ſame Diſtreſs ſhall ceaſe, and 
the Corn, &c. ſhall be delivered up to the Tenant. 
And great Inconveniencies having frequently a- 


riſen, in the removing Goods and Chattels diſtrain- 
ES ed 
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ed off the Premiſſes, by doing Damage thereto, 


in Caſes where by Law they may not be im- 


pounded thereupon; therefore it is ordained, that 
any Perſons may ſecure Diſtreſſes lawfully taken 
for Arrears of Rent, on ſuch Part of the Premiſſes, 
chargeable with the Rent, as ſhall be moſt fir for 
the Impounding and Securing any ſuch Diſtreſs ; 
and _— ſell and diſpoſe of the ſame upon the 
Premi 

and Reſtraints, as if done off the Premiſſes, by the 
2 Will. & Mar. or 4 Geo. 2. And any Perſon or 
perſons may go to and from ſuch Part of the ſaid 


Premiſſes, where the Diſtreſs ſhall be ſecured, to 


view, appraiſe, buy and remove the ſame, on ac- 
count of the Purchaſe thereof; and if any Reſcous 
be made of the Diftreſs, the Perſons aggrieved 


thereby, ſhal] have the Remedy given by the ſaid 
or | | 
It alfo often happening, that Landlords, or thoſe 
imployed by them, in taking Diſtreſſes fell into 
ſome Miſtake, in the Management or Diſpoſal of 


them; and the Law conſtrued him upon the 
Whole, a Treſpaſſer ab initio, or from the Begin- 


ning: To Remedy this genie it is further en- 
ated, That where any Diſtreſs is made for Rent 
| juſtly due, and any Irtegularity or unlawful Act 


ſhall be afterwards done by the Party diſtraining, 
or his Agents, the Diſtreſs it ſelf ſhall not there- 
fore be deemed unlawful, nor the Party a Treſ- 


paaſſer ab initio; but the other Party grieved by 
| ſuch [rregularity, &c. ſhall recover Satisfaction for 


the ſpecial Damage he ſhall have ſuſtained, and no 
more, in an Action of Treſpaſs or on the Caſe; 
provided that when the Plaintiff recovers in ſuch 
Action, he ſhall have his full Coſts of Suit; but 
no Tenant ſhall recover in any Action, for any 
ſuch unlawful Act or Irregularity, if Tender of 


Amends 


es, in like Manner and under the Directions 


3 
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R K F 3 


— Moe oo <> — 


- — I —— _ 


CES 
— rr n Soy” ey ww" Py 
— oy 2 = 


268 Of Diltrefſes foz Kent, 


Amends hath been made him before the Action 
brought. TS Os | 
And in all Actions of Treſpaſs, or upon the 


Caſe, relating to any Entry by Virtue of this Act 
or otherwiſe, upon the Premiſſes chargeable with 
the Rents, or to any Diftreſs or Seizure, Sale or 


Diſpoſal of any Goods thereupon, the Defendants 


may plead the General Iſſue, and give the Special 
' Marter in Evidence; and if the Plaintiffs become 


nonſuit, or diſcontinue, or Judgment be againſt 


them, the Defendants ſball recover double Colts. 
See the Remainder of this Act, and the 4 Geo. 2, 


before under Rent, and the Titles Replevin and 
Eje&ment. See allo Tender of Rent. 


The Form of a Landlord's Marrant to di- 
ſtrain, on the Statute 2 W.& M. 5 
Now all Men by theſe Preſents, That I A. B. 


of, Cc. Eſquire, do hereby authorize and 
appoint C. D. of, Cc. to take any Perſon or Per- 


ſons to his Aſſiſtance, and enter into the Houſe of 


E. F. in, Cc. Street, London, and there to make 
a Diſtreſs of all ſuch Goods and Chattels, as are in 
and epon the premiſſes, for twenty Pounds for 
Half a Year's Rent, due to me the ſaid A. B. at 


Michaelmas laſt; and after the ſaid Goods are 
. fo diſtrained, if the ſaid E. F. doth not within 


the Time limited in the Act of Parliament for 
that Porpoſe made, replevy the ſame, or pay the 
faid Rent; then and in ſuch Caſe, I do authorize 
you the ſaid C. D. to cauſe the ſaid Goods ſo di- 
trained to be appraiſed, and according to ſuch Ap- 
raiſement, to make Sale thereof to. ſuch Perſon 
2nd Perſons as will buy the ſame; and to diſpoſe 
of the Money arifing by the Sale, in ſuch Manner 
| EE, | as 
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as by the ſaid Act is directed: And for your ſo do- 
* this ſhall be your ſufficient Warrant. Mai- 
neſs my Hand and Seal this tenth mY of Never 


ber 1 74% 


Signed, ſealed and delivered N 4 oy: 
in the Preſence of, Go. 


The Title and Manner of Making the 
2 and Appraiſement of Goods 
4 Ae q - 


N Inventory of the "WET Goods and Chat- 

tels, that were ſeiſed and diſtrained by us 
whoſe Names are under written, in the Houſe of 
E. F. in, &c. Street, London, by an Authority from 


Ai. B. Eſq; to us for that Purpoſe given, for twenty 


Pounds for half a Year's Rent due at Michaelmas 
laſt to him the ſaid 4. B. which Goods were ſeiſed 
and diſtrained the Day, &c. of this inſtant Novem. 
for the Uſe of the ſaid A. B. for the Rent ſo due 
to him as aforeſaid. | 


e 
78 | - 
Five Buts of Strong Beer, Value 15 © 


In the fore Parlour. 
A large round Mahogony Table 1 5 „ 


A Pier Looking-Glaſs, and Card- Table 3 30-0 
Six Beech marced Chairs | E 0 


In 
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In the Room backward. 
„ e 
A Pair of Iron Grates o 10 
A Table, Cc. | 
| Witneſs our Hands this Day, Ge. of ee 
ber 1739. | 
Valued in all at | | as_ 9 © 


By us whoſe Names are under written, 
2 K. F$worn Appraiſers | 
L. M. Conſtable. 


The Title of an Taventory, when made by 
the Landlord himſelf, of Goods on 4 


Farm. 


N Inventory of Goods, Chattels and Cattle, 
taken and diſtrained by A. B. Gentleman, 
on the Day, Cc. of May 1740. in and upon the 
Meſſuage and Lands of Stoke-Farm in the Pariſh of 
B. in the County of S. for ſeventy-five Pounds due 
to the ſaid A. B. for Rent, for Half a Year —_ 
at Lady-day ol for Sroke-Farm aforeſaid. | - 


Form 
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Form of Notice to the Tenant of the Di- 
ftreſs taken, when done by Warrant from 
the Landlord. nw 


„ „„ . 
Y the Authority of your Landlord 4. B. Eſq; 
T have this fifteenth Day of November 1740. 
ſeiſed upon Part of your Goods in your Houſe in, 
Cc. Street, London, for twenty Pounds for half a 
Year's Rent due to the ſaid A. B. at Michaelmas 
laſt, and have taken an Inventory thereof, and 
locked them up in your ground Room backwards ; 
and if you do not pay the Rent due, or replevy 
the Goods mentioned in the Inventory, I ſhall in 
five Days Time, according to the Act of Parlia- 
ment, make Sale thereof; of which take Notice 
from 1 | „ 
Your Friend, 
Ee = 


Witneſs that a Copy hereof was this Day de- : 
livered to Mrs. M. F. the Wife of E. F. by 


4 Notice of the Diſtreſs, being taken by 
the Landlord. 


AR. D. E. You are to take Notice, that I 

have this Day ſeiſed and taken the Goods, 
Chattels and Cattle herein after- mentioned, or 
mentioned in the Inventory or Schedule hereunto 
annexed, that is to ſay, ſix Oxen, three Horſes, 
Cc. in and upon the Lands of Stoke- Farm in the 

| RED. * Pariſh 


4 - » * 
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Pariſh of B. in this County of S. and have im- 


pounded the ſame in the publick Pound of the ſaid 
Pariſh, as and for a Diſtreſs for ſeventy-five Pounds 
due from you to me for Rent of Stoke- Farm afore- 


ſaid, for half a Year ending at Lady-day laſt ; and 
that if you do not replevy the ſame or pay the ſaid 


Rent, I ſhall in due Lime diſpoſe of the ſame, ac-_ 


cording to Law. Given under my Hand this Day 
of, Cc. 1740. 


In the Preſence of, Cc. — : 
To Mr. D. E. at S in the Pariſh : | 5 = 


of B. in the County of §. 


x he Oath of Appraifers, on apprai ing tho 


Goods. 


OU Hall ſwear, that you will Faithful) ap- 


praiſe aud waiue the Goods or Cattle now 


talen in Diſtreſs, aud mentioned in the Inventory 
to you fhewn, as between Buyer and Seller, accord- 
ing to the beſt of your Skid and Underſtauding : You 
ſhall not through Partiality, Tatereſt, or otherwiſe, 


over or under Eſtimate the ſaid Goods, but impar- 


tial) do Jour — herein. = 
S0 help you God. 


Or ho > Appraiſcr' Oath may be ſhorter, 


thus: 


8 


T 
t 


G. H. do fwzar, thar I will juſtly appraiſe the | 


Goods, Chattels and Cattle mentioned in the In- 
ventory, which ſhall be produced aud ſhewn to mes 
according to the beſt of * R 
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The Appraiſers valuing the Goods too high, 
ſhall be obliged to take them at the Price appraiſed. 
Stat. 13 Ed. 1. > op £2 
A Replevin is a Remedy grounded upon a Di- 
ſtreſs, being a Re-deliverance of the Thing di- 
ſtrained to remain with the firſt Poſſeſſor, on Secu- 
rity or Pledges given by him to try the Right with | 
the Diſtrainer, and to anſwer him in a Courſe of 
Law: And if he purſue not his Action, or it be 


| adjudged againſt him, then he that diſtrained ſhall 


have again the Diſtreſs, by: Writ Retorno Habendo. 
1 Inſt. 145, 161. TT | oo 
Replevins are by Writ, at Common Law; or 
upon Plaint in the Sherift's Court by Statute, for 
the Party's more ſpeedy having of his Cattle and 
Goods diſtrained again; and the Sheriff ought to 
take two Sorts of Pledges, one by the Common 
Law, viz. Pledges for Proſecution; and another 
by the Statute, 7. e. Pledges to make Return of the 
Cattle, &c. And Replevin lies by Writ in the 
King's Bench or Common Pleas ; alſo it lieth in the 
County-Court, and Court-Baron by Plaint; and a 

Hundred-Court, may hold Plea of Replevin. The 
Replevins by Plaint, may be removed out of the 
Cou-.ty-Court into B. R. or C. B. by Writ of Re- 
cordare, and by the Plaintiff or Defendant, but the 
| Defendant muſt ſhew the Cauſe of ſuch Removal 
in the End of the Writ. 1 Inſt. 145. Dyer 246. 
2 Inſt. 339. 3 | = | 

Huy Virtue of the Statute of Marlbridge, 52 H. 3. 
cap 21. The Sheriff may on a Plaint made to him, 
without Writ, either by Parol, or Word of Mouth, 
or by Precept, command his Bailiff to deliver, that 
is make a Replevin of the Beaſts, &c. and may 
take a Plaint out of the County-Court, and make 
Replevin preſently thereupon, which he ought to 
enter at the next County-Court; for it would be 
in- 
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inconvenient, and againſt the Intent of the AR, if 
the Party were to tarry for his Beaſts till the Court 
be held, which is only from Month to Month. It 
is for Neceſſity, the Sheriff may take and enter a 
Plaint before himſelf, whereon Replevin ſhall be 
made, and after return it into the County-Court, 
that ſo the Cattle may not periſh: And for the 
reater Eaſe in bringing Replevins, it is provided 
5 1 & 2 Ph. & Mar. cap. 12. That the Sheriff 
ſhall at the firſt County-Day, or within two 
Months after he receives his Patent, depute and 
proclaim in the Shire-Town, four Deputies not 
dwelling above twelve Miles from one another, 
who are to make Replevins and Deliverance of 
Diſtreſſes, in ſuch Manner as the Sheriff himſelf 
may do; and the Sheriff ſhall hold Plea thereof, 
and determine the ſame in the County- Court. 
2 Inſt. 140, 139. 1 Keb. 205. | 
When any Cattle, Cc. are diſtrained for Rent, 
or any other Cauſe, the Owner to replevy them, 
muſt go to the County-Clerk, or ſome one of the 
Deputies appointed by the Sheriff according to the 
Statute Ph. & Mar. for the Granting of Replevins, 
to have a Precept in Replevin, to retake the 
Goods or Cattle fo diſtrained; and when ſuch Re- 
plevin is granted, there muſt be 2 Bond taken of 
him to whom granted, or of ſome other for him, 
with one or more Sureties, that he will proſecute 
the Replevin: And then the Sheriff iſſues his Pre- 
cept to his Bailiff, to replevy the Cattle imme- 
diately ; whereupon he is to give Day unto both 
Parties, until the next County-Court, to the De- 
fendant by Summons to appear; at which Day, 
the Plaintiff in the Replevin may be eſſoined, if his 
Plaint be entered: But if the Plaintiff makes De- 
fault, the Defendant may demand Judgment of 
the Nonſuit, and have a Return of the Diſtreſs; | 
nnd 
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and that the Plaintiff and his Pledges ſhall be 7x 
Miſericordia. In this Proſecution the Defendant is 
not to be eſſoined, at the firſt Day ſo given; for 
if he make Default, the Diſtreſs ſhall at the ſame 


Court be awarded to the Plaintiff: But if both 


Plaintiff and Defendant appear on the firſt Day, 
either by Attorney or in Perſon, then the Plaintiff 
puts in his Declaration, to which the Defendant 
(commonly called the Avowant) is to plead by A- 
vowry or otherwiſe, at the next Court after, when 


the Plaint is determined. Comp. Sheriff 78, 79. 


If the Goods, or Cattle, &c. be not taken or 
delivered upon the firſt Precept, the Plaintiff may 
have an Alias or another Precept in Replevin : 
And if they are not delivered upon the Alias Re- 
plevin, nor ſufficient Cauſe ſhewn why they were 


not, then the Plaintiff, viz. the Owner of the 


Cattle, may have a Pluries, or further Replevin, 


vel Cauſam Signif. And *tis ſaid, that after this 


may follow a Toties quoties Replevin: But this 
ſeems to be ſeldom uſed. On any of the Writs, if 


the Sheriff will not do Execution, or does not duly 


perform his Office, an Attachment ſhall be iſſued 


_ againſt him, directed to the Coroners of the Coun- 


ty; or he may be amerced, and the Amercement 
return'd into the Exchequer: The like Law is, if 
he do not take Pledges, or takes inſufficient 


3 Pledges : But in caſe the Sheriff delivers the Di- 


ſtreſs to the Plaintiff in Replevin, without Pledges 
to return it, if the Taking be judged lawful, the 
Sheriff muſt anſwer the Price thereof. Reg. Orig. 
81. 1. % 145. 14 : 

Where the Cattle are impounded in any Fran- 
chiſe, the Bailiff there by Warrant from the Sheriff 
may, or if he do not, or will not, the Sherift him- 
ſelf mult replevy the Diſtreſs. And if the Bailiffs, 


upon any of the ſaid Replevins ſupra, return at the 
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next County-Court, that the Cattle are eloigned 


or driven out of the County, Cc. or any other 
Return, whereby they could not make Deliverance 
of the Cattle, for ſome Default of the Diſtrainer : 


Or if the Plaint be in a Franchiſe, and the Sheriff 


make his Precept to the Bailift, who returns that 
he cannot come at the Goods, &c, The Sheriff 
ought to make Inquiry if it be true which is ſo re- 
turn'd, and appearing accordingly, may make a Pre- 
cept in Nature of a Vithernam, to take ſo many 
of the proper Cattle or Goods of the Defendant or 
Party diſtrainipg, to the Value of thoſe diſtrained 
by him, and in Lieu thereof, till ſuch Party deliver 
cl firſt Diſtreſs, &c. Dalt. 167. 

In caſe the Sherift refuſes to . a Mithernam; 
or if he iſſues his Precept to his Bailiff to take the 
other's Cattle in Withernam, and the Bailiff will 
not execute the Proceſs, or the Party diſtrained 
cannot have the Cattle delivered thereupon in the 
County-Court for any other Cauſe; in either of 
theſe Caſes, the Perſon diſtrained may have a ſpe- 
cial Writ of H{/itheraam out of Chancery, directed to 
the Sheriff, commanding him to make Execution 
of the firſt Judgment, &c. If the Bailiffs execu- 
ting this Writ, return that the Party who diſtrain- 
ed hath not any Cattle, Cc. to be taken in M- 
thernam; then he whoſe Cattle are taken, ſhall 
have an Alias Cupias in MHuthernam; and if the 
Bailiffs alſo return thereon a Nil habet, the Party 
diſtrain'd may have a Pluries in Withernam, and 
ſo as often as a Nis returned ad infinitum; 
but there can be no other Remedy in the County- 
Court; for this Court cannot award Proceſs of 
Exigent, Fc. as the King's Bench or Common 
Pleas may, if a Hiithernam be returned there. 
F. N. B. 74 68. 


On 
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On a Withernam in B. R. or C. B. If the She- 
riff return that the Party hath not any Thing, C&c. 
a Capias ſhall iſſue againſt him, Alias and Pluries, 
and ſo to Exigent and Outlawry: And there is 
ſome Difference, where the Defendant appears 
upon the Return of the Pluries Capias, and when 
he ſtays longer, and appeareth on the Return of 
the Exigent, and not before; for in the firſt Caſe, 
his Cattle ſhall not be taken in Mithernam, but he 
muſt find Pledges to make Deliverance, or be com- 
mitted ; and in the lalt Caſe, he ſhall not only find 
Pledges for making Deliverance, but ſhall be fined, 
and his Cattle may be taken in //itheruam: In 
either of the Caſes, the Plaintiff may declare for 
the unjuſt Taking, and yet detaining of his Cattle, 
and go to Trial upon the Right; and if *tis found 
for him, then he ſhall recover the Value of the 
Cattle with Coſts and Damages, or may have the 
Cattle again by a Retorno habendo directed to the 
Sheriff; but if it be found for the Defendant, he 
ſhall keep the Cattle, and have Coſts and Damages. 
1 Brownl. 180. 3 Nelſ. Abr. 553, 554. 5 
If Beaſts diſtrained are put into a Caſtle or 
Houſe, the Sheriff may break it and make Reple- 
vin, and cannot return he was reſiſted; for he may 
take the Poſſe Comitatus in ſuch Caſes: So if they 
are impounded in a Place incloſed, which has a 
Gate open, and as he comes to make Replevin, the 
Party ſtands at the Gate to ſhoot him; or if the 
Sheriff be otherwiſe there oppoſed, he may break 
the Cloſe, and enter in any other Place to make 
the Replevin. The Plaintiff in Replevin, being 
he that is diſtrained, muſt have a general or ſpe- 
cial Property in the Goods: And if the Defendant 
claims the Property in the Things taken, in the 
County-Court, Cc. before the ſame can be reple- 
vied, that Matter muſt firſt be decided before the 
L 1 1 Sheriff, 
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Sheriff, at the Suit of the Plaintiff, by Writ De 

proprieiate Probanda, iſſued from the Courts a- 
bove; and if on Trial thereof, it be found for the 
Plaintift, the Sheriff is to make Replevin or Deli- 
verance ; but if for the Defendant, he is to do 
Nothing in his Court, nor can he proceed if any 
Thing touching the Freehold comes in Queſtion, 
Cc. tho' the Plaintiff may replevy by Writ after- 
wards, and if the Sheriff returns the Property claim- 
ed upon ſuch Writ, it may be put in Iſſue and 
try'd again in the Common Pleas, which ſhall fi- 


nally determine it. 2 Inſt. 105, 194. 2 Rod. Abr. = 


565. 1 Juſt. 145, 148. Finch 316. | = 
A Replevin ought to be certain, in ſetting forth 
the Number and Kinds of Cattle diſtrained, with 
the Time and Place, or it will not be good ; for if 
jt be uncertain, the Sheriff cannot tell how to 
make Deliverance of the Cattle, if a Writ be di- 
rected to him to do it. If when Replevin is 
brought, the Plaintiff make Default, or is Nonſuit 
before or after Declaration, or Judgment given 
againſt him, the Defendant in Replevin ſhall have 
the Writ Retorno Habendo of the Goods taken in 
Diſtreſs, &c. And where the Plaint is removed 
into C. B. if the Plaintiff in Replevin is nonſuited 
either before or after Avowry made, the Defendant 
may again diſtrain his Cattle for the ſame Cauſe ; 
(but not otherwiſe; if he do, Writ of Recaption 
lies for Damage) yet the Plaintiff may ſue out a 
Writ of Second Deliverance upon the ſame Record, 
which will revive the firſt Suit: And after this 
ſecond Deliverance and Trial thereupon, or if the 
Plaintiff be again nonſuited upon a Declaration, 
then there muſt be awarded a Returnum irreple- 
giabile to the Defendant; and then he may make 
his Avowry, or Plea in Juſtification of his Diſtreſs, 
to ground a Writ of Inquiry of Damages; or he 
EE e | | ä 


— 
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may hold the Beaſts till he is ſatisfied. F. N. B. 72. 
Raym. 33. Hob. 16. 3 Salk. 308. | 3 
If the Defendant makes Default, the Plaintiff 
| ſhall have Judgment to recover all in Damages; 
the Value of the Cattle, and Damages for the Ta- 
king of them, and alſo his Coſts: And in a Reple- 
vin, if the Jury do not inquire as well of the Value 
of Cattle diſtrained for Rent, that they may be 
fold according to the Statute, as alſo of the Rent 
due, there ſhall be no Writ of Inquiry to ſupply it. 
No Writ of Second Deliverance lies in Replevin 
after Judgment upon a Demurrer, or after a Ver- 
dict given; but in theſe Caſes the Judgment muſt 
be entered with a Return irrepleviſable, which if 
for the Plaintiff is a final Return of the Cattle as 

_ unjuſtly taken; though on a Nonſuit, a Second 
Deliverance will lie, becauſe there is no Determi- 
nation of the Matter, and then it lieth to bring 

the Matter into Queſtion: But in the Caſe of a 
Demurrer and Verdict, 'tis determin'd by Law. 
F. N. B:69. Mich. 8 H. 8. 1 Lev. 255. „ 

7 - | 

A Second Deliverance may be a Superſedeas to 
the Retorn. Habend. but 'tis not ſo to the Writ of 
Inquiry for Damages; for they are not given for 
the Thing for which the Defendant avows, but 
by Virtue of the Stat. 21 H. 8. as a Recompence 
to the Avowant for his Expence and Trouble: In 

Action of Replevin, the Defendant avowed for 
 Damage-feaſant, and had a Verdict; it was ad- 
| judged, that he ſhould have a Retorno Hahendo for 
the Cattle, and a Capias ad Satisfaciendum for the 
Damages: But if the Party tender the Coſts and 
Damages, the Sheriff ought not afterwards to exe- 
cute the Retorn. Habend. And if for Want of ſuch 
Tender, the Sheriff executes it, and after the Coſts 
and Damages are paid; a Writ lieth upon Sugge- 

15 | " 4 {tion 
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ſtion of Payment of the Coſts, to deliver the Di- 
ſtreſs, &c. 3 Cro. 162. 3 Salk. 54. 
The Plaintiff in a Writ of Second Deliverance 
was nonſuited, and a Writ of Inquiry of Damages 
awarded, and alſo a Retorno Habend. upon which 
the Sheriff return'd Averia Elongata; whereupon 
a With:raam was granted, and all the other of the 
Plaintiff's Cattle were delivered to the Defendant ; 
and ſome Time after the Plaintift came into Court, 
and paid the Damages and Coſts, on which the 
Court granted him a ſpecial Writ to reſtore his 
Cattle; but there was no Allowance for Keeping 
of them, it being intended that their Labour was 
worth the Charges. 3 Leon. 323. 


In a Replevin for Takivg four Beaſts, the De- 


fendant had Judgment ſor a Return ; and he then 
ſurmiſed that forty Beaſts were taken and im- 

ounded, and were not 'all delivered back, and 

ray'd that the Sherift ſhould make a Deliverance 
to him of forty, &c. But it was reſolv'd, that the 
Plaintiff having declared but of four Beaſts taken, 
and he the Defendant agreed that four only were 
taken by Avowing for them, he was therefore 
without Remedy: Though be might in his Avow- 
ry have ſhewn that forty Beaſts were taken, and 
have avowed for all, and prayed a Return of all 
of them, altho' the Plaintiff had not declared for ſo 
many. Cro. Fac. 611. 

Whatever Goods or Chattels are diſtrained, may 
generally be replevied; and if one diſtrain a Cow, 

which afterwards hath a Calf, &c. Replevin may 
be had for both: But no Replevin lies of Goods 
taken beyond the Seas, though brought afterwards 
into England; nor may it be againſt the King, nor 
where he i is Party, or the Taking was in his Right. 
An Infant may bring Replevin ; Husband and 
Wife £ {ball join in a Replevin for a Diſtreſs taken 

on 
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on the Wife's Lands, and for Goods and Chattels 


taken of the Wife when ſole, the Husband alone 
may have it: Executors or Adminiſtrators ſhall 

have it de bonis Teſtatoris. If the Beaſts of ſeveral 
Men are taken, they muſt bring Replevin ſeverally, 


and not join ; unleſs they are Jointenants or Te- 
nants in Combine : A Replevin is triable by either 


| Plaintiff or Defendant, without Proviſo; and if a 


Man do diſtrain Cattle in one County, and drive 
them into another County, Replevin lies in either. 
F. N. B. 69. I Inſt. 145, 146. 2 Roll. Abr. 43. 


Hhow. 169. 
If one by Deed grant a Rene with Clauſe of 


Diſtreſs, and that he ſhall keep the Goods diſtrain- 
ed againſt al] Pledges, until the Rent be paid ; yet 


the Goods taken in Diſtreſs may be replevied : For 
this is againſt its Nature, and by ſuch an Inven- 


tion the Courſe of Replevins would be overthrown, 
to the Prejudice of the Commonwealth. And by 
our Law, 'if a Man whoſe Goods are diſtrained, 
would have the Goods or Cattle reſtored, he may 
obtain them by Replevin; but if he be only de- 
ſirous of a reaſonable Satisfaction for them, he 


may bring an Action of Treſpaſs or Trover, &c. 


If a Defendant in Replevin avows for a Rent- 
Charge, he need not anſwer what is laid as to 
breaking of Doors, &c. tho' in Action of Treſpaſs 


he muſt do it. * 145. Trin. 7 B. R. 


2 Lill. Abr. 456 


In Replevin the Dees may avow, or juſti 


ſy; but if he juſtiſies, he cannot have a Return, as 
be ſhall if he avows. On an Avowry, the Taker 


ſhall juſtify for what Cauſe he took the Diſtreſs, 


and alſo avow the Taking, if in his own Right; 


and if for another, make Cognizance thereof, as 


Bailift, or Servant, Ce. The Avowry is in Nature 
of a Declaration, and muſt contain ſufficient Matter 
| for 
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for Judgment to have Return: But the Avowant 
is not driven to alledge Seiſin, within the Time of 
the Statute of Limitations; tho' the Lord muſt have 
Seilin by the Hands of his Tenant in certain : 
Where Commencement of the Rent appears, Seiſin 
is not material. 3 Lev. 204, 205. 7 Rep. 25, 
1 Inſt. 268. 8 Rep. 65. 5 

One Avowry may be upon ſeveral Titles of Land; 
tho' it be but for one Rent: And Avowry may 
be made for Damage feaſant, &c. ſetting forth in 
the Complaint the ſpecial Damage, as in Action on 
the Caſe: The Deſendant in Replevin need not 
aver his Avowry with an Hoc paratus eſt veri ficare; 
becauſe ſuch Defendant is the Actor, for therein 
he ſhews his Matter (or Complaint of Wrong done) 
which is a Count like unto a Plaintiff's, and prays 


to have Return, &c. 1 Lill, Abr. 159. 3 Lev. 104 


Plowd. 342, 163. 

By Statute 13 Ed. 1. cap. 2. If upon Replevins, 
Lords cannot obtain Juſtice in inferior Courts, a 
Writ is to be granted to remove the Plea before 
the Juſtices, where Juſtice ſhall be done them : 
And here the Avowry ſhall be upon the Seiſin of 
any Anceſtor, c. The Sheriff or his Bailiffs ſhall 
not only take Pledges of the Plaintiff to proſecute 
his Suit, but alſo to return the Cattle, in Caſe a 
Return be awarded; and if they are otherwiſe 
taken, he ſhall anſwer. the Lord for the Price of 
the Cattle, to be recovered by Writ or Action ; 
and where the Bailift is not able to reſtore them, 
his Superior ſhall do it. On the Writ of ſecond 
Deliverance, the Sherift ſhall take Surety for the 
Suit, and alſo of the Beaſts to be returned, or the 
Price of them, if Return ſhall be adjudged. 

The 21 H. 8. c. 19. ordains, That on a Reple- 
vin ſued, an Avowry may be made by the Lord, 
or Cognizance and Juſtification, by his Bailift or 

| Ry 8 — > - 
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Servant, upon the Land holden of the ſaid Lord, 
without naming any Perſon certain to be Tenant 
thereof: The like Law is alſo upon every Writ 


ſued of ſecond Deliverance. In any Replegiare, or 


ſecond Deliverance, for Rents, Cuſtoms, Services, 
or Damage-fealant, if the Avowry, Cognizance, or 

uſtification, be found for the Defendant, or the 
Plaintift be Nonſuit, or in any Manner barred, the 
Defendant ſhall recover ſuch Damages and Coſts as 
the Plaintiff ſhould have had if he had recovered. 


The Executors and Adminiſtrators of Tenants di- 
ſtrained for Rent, &c. may lawfully make Avowry, 


by the Stat. 37 H. 8. c. 37. 


By the Statute 17 Car. 2. c. 7. When a Plain- 


 tift is nonſuit before Iſſue in any Suit of Replevin, 
removed into or depending in any of the Courts at 

Weſtminſter, the Defendanr making Suggeſtion in 
Nature of an Avowry for Rent ; the Court on his 
Prayer, ſhall award a Writ to the Sheriff to inquire 


of the Sum in Arrear, and the Value of the Di- 


ſtreſs: Whereupon Notice of fifteen Days ſhall be 


given to the Plaintiff, or his Attorney in Court, of 

the Sitting of ſuch Inquiry, and on Return of the 

| Inquiſition the Defendant ſhall recover the Arrears, 
if the Diſtreſs amounts to that Value; or elſe the 


. Value of the Diſtreſs with Coſts, and ſhall have 
Execution thereupon by Writ of Fieri facias or Ele- 
git, or otherwiſe, as the Law ſhall require. If ſuch 
Plaintiff be nonſuit after Avowry and Iſſue joined, 
or if the Verdict is againſt him, the Jury at the 
Defendant's Prayer may inquire, and the Avowant 


recover, Oc. as aboveſaid: And if Judgment be on 


Demurrer for ſuch Avowant, the Court, at the 
Prayer of the Defendant, ſhall award a Writ to in- 
quite of the Value of the Diſtreſs, whereupon he 


ſhall have Judgment and Execution, @c. ut ſupra. 


Here if the Diſtreſs ſhall not be found to be of the 
| - EY Value 
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Value of the Arrears, the Party may diſtrain for 
the Reſidue, 

By 4 & 5 Ann. c. 16. The Defendant or Te- 
nant, or Plaintift in a Replevin, with Leave of the 
Court, may plead as many ſeveral Matters thereto 
as he ſhall think neceſſary for his Defence: Pro- 
vided, if any ſuch Matter upon Demurrer join d 
ſhall be adjudged inſufficient, Coſts ſhall be given 
at the Diſcretion of the Court ; or ifa Verdict be 
found upon any Iſſue for the Plaintiff or De- 
mandant, Colts "all alſo be given, unleſs the 
Judge certify that the Party. had agony Cauſe to 
plead ſuch Matter. | 

And by the late Statute 11 Geo. 2, cap. 19. 
All Defendants in Re 25 in Avowries and Cog- 
nizance upon Diſtreſſes for Rent, Quit-Rents, He- 
riots, and other Services, may avow or make 
Cognizance generally, that the Plaintiff in Reple- 
vin, or other Tenant of the Lands and Tenements 
whereon ſuch Diſtreſs was made, enjoyed the ſame 
under a Grant or Demiſe at ſuch a certain Rent, 
during the Time wherein the Rent diſtrained for 
incurred, which Rent was then, and ſtill remains 
due; or that the Place where the Diſtreſs was 
taken, was Parcel of ſuch certain Tenements, held 
of ſuch a Lordſhip or Manor, for which Tene- 
ments the Rent, Heriot, or other Service diſtrain'd 
for, was at the Time of the Diſtreſs, and ſtill re- 
mains due; without further ſetting forth the Grant, 
Tenure, Demiſe or Title of ſuch Landlord, Leſſor, 
or Owner of ſuch Manor, Cc. And if the Plaintiff 
in ſuch Action ſhall become Nonſuit, diſcontinue 
his Suit, or have Judgment given againſt him, the 
Defendant ſhall have double Coſts. | 

All Sheriffs and other Officers having Authority | 
to grant Replevins ſhall, in every Replevin of a 


Diſtreſs for Rent, take in their own Names from 
| the 
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the Plaintiff, and two reſponſible Perſons as Sure- 
ties, a Bond in double the Value of the Goods di- 


ſtrained, (ſuch Value to be aſcertained by the Oath 


of one or more credible Witneſs or Witneſſes not 


| intereſted in the Goods or Diſtreſs, which Oath the 


Perſon granting the Replevin is to adminiſter,) con- 


ditioned for proſecuting the Suit with Effect, and 

without Delay, and for duly returning the Goods 

and Chattels diſtrained, in Caſe a Return ſhall be 
awarded before any Deliverance be made of the 


Diſtreſs. 5 
And ſuch Sheriff, & c. taking ſuch Bond, ſhall at 


the Requeſt and Coſts of the Avowant, or Perſon 
making Cognizance, aſſign the Bond to him by 
indorſing the ſame, and atteſting it under Hand 


and Seal, in the Preſence of two Witneſſes, &c. 
This may be done without Stamp, ſo as the Aſ- 
ſignment indorſed be duly ſtamp'd before any Ac- 
tion brought thereon: And if the Bond thus taken 


and aſſigned be forfeited, the Aſſignee may bring 
his Action and recover thereupon in his own - 


Name; and the Court where ſuch Action ſhall be 


brought, may by a Rule of the ſame Court, give 
ſuch Relief to the Parties upon the Bond, as may 
be agreeable to Juſtice and Reaſon ; which Rule 
ſhall have the Nature and Effect of a Defeaſance 
to ſuch Bond. 3 „ 
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Courts 


Beaſts or Cattle, unjuſtly taken, that is to 


ſay, &c. in his Houſe, or Freehold, in the Pariſh 


of B. in the County of S. aforeſaid. 


ing] 5 GH 


Ferm of a Count, Avozry and * 


in Replevin in C. B. 
Sl D. was ſummoned to Anſwer A. B. of a 


Plea, wherefore he took the Cattle or Beaſts 
of the ſaid A. and them unjuſtly detained againſt 


Sureties and Pledges, &c. And whereupon the ſaid 


A. by, Cc. his Attorney complains, that the ſaid 


C. the Day of, &c. in the Year of the Reign, &c. 
at S. in a certain Place there, called, &c. took the 
Cattle, that is to ſay, three Horſes and two Cows 


of the ſaid 4. and them unjuſtly detain'd, againſt. 


Sureties and Pledges, until ſuch a Day, wherein they 


were delivered by T. R. Eſq; Sheriff of the County 
aforeſaid, or Bailiff of the Lord the King, ſworn 


and acknowledged, &c. Whereupon he ſaith, that 


he is the worſe, and hath Damage to the Value of 
10 J. and therefore he brings his Suit, &c. And 


the ſaid C. by his Attorney comes and defends the 
Force and Injury, when and where, &c. and well 
avows the Taking of the ſaid Cattle, in the ſaid 


Place in which, &c. And juſtly, becauſe he faith, 


(the Avowry ſetting forth the Eſtate in the Land 
2 | and. 


A Plaint in pp eres in the County 


A B. complains againſt C. D. of his Goods, 
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and Cauſe of the Diſtreſs, with the Anſwer, Re- 


plication, Iſſue and Special Verdict of the Jury, 


are here inſerted). And becauſe the Juſtices here, 


will adviſe themſelves of and upon the Premiſſes, 


before they give Judgment, Day is given to the 
Parties aforeſaid until the Day, &c. to hear their 
Judgment thereof, becauſe the ſaid Juſtices are not 
yet adviſed, &c. At which Day here comes as well 


the ſaid A. as the ſaid C by their Attornies afore- 


faid; and upon this the Premiſſes aforeſaid bein 
ſeen, and by the Juſtices here fully underſtood : It 


is conſidered, that the ſaid A. take nothing by his 
| Writ aforeſaid, but be in Mercy, for his falſe Claim, 
Cc. And that the faid C. go thereof without Day, 


c. and that he have Return of the ſaid Cattle, 
to be kept by him irreplegiable for ever; and how, 


Cc. the Sheriff is to make it here appear in, &c. 
It is alſo conſidered, that the ſaid C. do recover 


againſt the ſaid A. his Damages by the Jurors in 


Form aforeſaid aſſeſſed; as alſo, &c. for his Ex- 


pences and Coſts, by the Court here of Increaſe, 


with his Aſſent adjudged ; which Damages in the 
Whole amount to, Goo. | = 


Ejectment is a Writ or Action that lieth for a 
Leſſee for Years, who is ejected out of his Lands 


| before the End of his Term, either by the Leſſor, 
or a Stranger: And may be alſo brought by a Leſ- 


ſor againſt the Leſſee, for Rent in Arrear, or hold- 
ing over his Term, &c. A Copyholder may not 
bring Ejectment; but the Leſſee of a Copyholder 


for one or more Years, may do it. And Eje&ment 
is now become an Action in the Place of many Real 


Actions to recover Lands, as Writs of Right, For- 
medons, c. which are more difficult and charge- 
able, Reg. Orig. 227. 4 Rep. 26. 5 


Anciently | 
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Anciently Writs of Entry and - Afiſe were the 
uſual Means of Recovery of the Poſſeſſion of 


Lands and Tenements, and lay only againſt Free- 


holders; but in the Year 14 H. 7. it was reſolved, 


that an Habere facias poſſeſji onem would lie to re- 
cover and gain the Term in Eje&ment, and alſo the 


Land itſelf. Tho' the Action of Ejectione firmæ 


was never known to remove a Poſſeſſion till the 
Reign of K. Hen. 8. before which Time, an Action 
of Treſpaſs Quare Clauſum fregit, &c. was made 
uſe of: But in Action of Treſpaſs, Damages were 
only to be recovered ; whereas in Ejectment, the 
Thing or Term itſelf is recoverable, as well as 
Damages. 3 Leon. 40. Attorn. Comp. 170. 

In the proceeding in Eje&ment, he Method is 
made more caſy than formerly; when a Leaſe was 
to be ſealed and delivered on the Premiſſes to the 
Leſſee, c. The Ejector in Law was any Perſon 


that came upon any Part of the Land, mentioned 


in the Leaſe of Eje&ment, tho? he were there with- 
out any Intent to diſturb the Leſſee of the Poſ- 
ſeſſion, after the Sealing of the Eje&ment Leaſe ; 
and ſuch Ejector was a good Ejector, againſt whom 
an Action of Ejectione firmæ might be brought to 


try the Title of the Lands, Cc. in Queſtion: But 


now the Law is altered; for there is no Occaſion 


for a Leaſe to be made and ſealed upon the Pre- 


miſſes to the Leſſee, who hath a Mind to try the 
Title, and to leave the Leſſee in Poſſeſſion to be 
ouſted and ejected by the Tenants in Poſſeſſion, &c. 
Yet it is obſerved, that where Entry is taken away 


by Diſcents, Fines and Recoveries, Diſſeiſins, c. 


Ejectment may not be brought; ſo that all Titles 
cannot be tried by this Action. Mod's Juſt 547. 


See Attorn. Compan. 170, 173. 
The uſual Courſe at this Time, in Action of 


| Ejecment when brought, is to draw a Declara- 


8 | tion, 
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tion, and therein feign a Leaſe for three, five, or 
ſeven Years, to him that would try the Title, and 
alſo feign a caſual Ejector or Defendant in the De- 
_claration, and then deliver the Declaration to the 
Ejector, who ſerves the fame by delivering a Copy 
thereof on the Tenant in Polleſſion, or his Wife, 
and gives Notice at the Bottom for him to appear 
and defend his Title ; which muſt be read to the 
Tenant, and the Perſon ſerving it, is to tell him, 
that if he do not procure ſome Attorney to appear 
for him and defend his Title, in Default thereof, 
that he (the Defendant) will ſuffer Judgment to 
be had againſt him, whereby he (the Tenant) will 
be turned out of Poſſeſſion. The Declaration be- 
ing thus ſerved, the Tenant is to appear the Be- 
_ ginning of the next Term by his Attorney, and 
conſent to a Rule to be made Defendant inſtead of 
the caſual Ejector, and take upon him the De- 
fence ; wherein he may confeſs a Leaſe, Entry and 
actual Ouſter, and at the Trial inſiſt upon the 
Title only. But if the Tenant in Poſſeſſion doth 
not appear, and enter into the aforementioned 
Rule in Time, after the Declaration ſerv'd; then 
on Affidauit made of the Service of the Declara- 
tion, with Notice to appear as aforeſaid, the Court 
will order that Judgment be entered againſt the 

caſual Ejector by Defaulr ; and the Tenant in Poſ- 
ſeſſion will, by an Huvere facias poſſeſſionem upon 
ſuch Judgment, be turned out of Poſſeſſion. 1 Lill. 


Abr. 499. : 
If the Tenant appears, having by his Attorney 
filed common Bail, and entered into the Rule 
above mentioned, he is made Defendant in the De- 
claration, and put into the ſame in the Place of 
the caſual Ejector; and then the Defendant's At- 
torney muſt plead Nor gurl;x: And the Plaintiff's 
Attorney draws up the Iſſue, a Copy whereof and 

1 of 


20 Ok Diſlreſſes foz Rent, 
of the Declaration is to be delivered to the At- 
torney for the Defendant ; whereupon Notice is 
given of Trial: In order to which, the Writ of 
Venire, Oc. to bring in the Jury is to be made out 
and returned, and the Record made up by the 
Plaintift's Attorney, beginning with the Declara- 
tion ; which being ſealed, the Breviate is to be 
prepared for Counſel, in which after a ſhore Reci- 
tal of the Declaration and Plea, the Plaintiff's Ti- 
tle is to be biiefly ſet forth, from the Perſon laſt 
ſeiſed in Fee of the Premiſſes, under whom the 
Leſſor claims, down to the Client the Plaintiff, 
proving the Deeds, Oc. and after Trial, the Pro- 
ceedings are as in other Caſes. At the Trial, if the 
Defendant will not confeſs Leaſe, Entry and Ouſter, 
it is uſual to call him or his Attorney, and then 
call the Plaintiff and nonſuit him; and upon Re- 
turn of the Poſtea of the Cauſe, Judgment will be 
given againſt the caſual Ejector: But in this Caſe, 
tho' the Plaintiff be nonſuit, he ſhall not pay any 
Coſts ; for the Rule for conſeſſing Leaſe, Entry, &c. 
is to be carried to the Secondary, who taxes the 
Coſts upon it to be paid by the Defendant ; and if 
the ſame are not paid, the Court on Affidavit and 
Motion will grant an Attachment againſt him ; this 
is where the Defendant appears, and not where it 
goes wholly againſt him by Default. 1 Lill. 503, 
504. Pratt. Solic. 328, 329. . | 
A Plaintift ſhall recover only according to the 
Right which he bath at the Time of bringing his 
Action: And one who hath Title to the Lands or 
Premiſſes in Queſtion, may upon moving the Court 
be made a Defendant in the Action with the Te- 
nart in Poſſeſſion, to defend bis Title. As here the 
Poſſeſſion of the Lands is primarily in Queſtion, and 
ro be recovered, that concerns the Tenant ; and 
the Title of the Land, which is tried collaterally, 
| 5 that 
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that is conternitig ſome other, who may therefore 
be admitted to be a Deſendant with ſuch Tenant: 
But none ſhall be fo admitted, but he that hath - 
been in Poſſeſſion, or receives the Rents, &c. When 
there is a Recovery in Ejectment by Verdict; Ac- 
tion of Treſpaſs may be brought, to recover the 

meſue Profits of the Lands, from the Time of the 
Defendant's Entry laid in. the Declaration: And 
this Action may be proſecuted either by the Plain- 
tiff in Ejectment, or by the Leſſor of the Plaintiff; 
tho? when the Plaintiff brings it, he need only at 
the Trial to produce his Poſtea of the Recovery ; 
but where the Leſſor brings the ſame, he muft 
prove his Title over again, if it be inſiſted on by 


| the other Side, otherwiſe he will be nonſuited. 


1'Nelſ. Abr 694. 1 Lill. 497, 499. 
No Arreſt is to be made in this Action, as now 
commonly practiſed ; only a Declaration in Eje&- 
ment is ſerved, c. And if it appears that the 
Plaintiff was ejected after the Leaſe made, it is 
ſufficient, tho? no certain Day be alledged in which 
it was done; for the Day is not material, being 
| before the Action brought: But the Time of the 
_ Plaintiff's Entry muſt be ſhewn, that it may appear 
be was not a Diſſeiſor, by entering on the Lands 
before his Term commenced, &c. Alſo where 
Lands in the Leaſe, or other Deed, differ from 
thoſe in the Declaration, and are not exactly the 
fame; or the Term is different, tho? the Plaintiff 
hath a Verdict in Ejectment, he cannot have Judg-_ 
ment thereon. If there be a Judgment againſt the 
Plaintiff, he may bring another. Action of Treſpals 
and Ejectment for the Lands, it being only to re- 
_ cover the Poſſeſſion, &c. wherein Judgment is not 
foal; and 'tis not like a Writ of Right, where the 
Title alone is tried. 2 Cro. 311. 2 Lutw. 963. Trin. 
13 sv 3 0 | 1 
| Mx. As 


r 


292 Ok Diſtreſſes fo2 Rent. 

As many Demiſes may be laid in a Declaration, 
as ſhall be thought fit; and if the Plaintiff recovers 
upon one, it is ſufficient pro tanto And if one 
having Title to a Part only of Lands, bringeth an 
Ejectment for the Whole, he ſhall recover his Part 
of the Lands. But if there be no Tenant in Poſ- 


ſeſſion of the Premiſles; as where a Houſe or Land 
is empty, and the Perſon that was laſt in Poſſeſſion 


is run away, ſo that you cannot find any Perſon to 
deliver the Declaration to, then the Proceſs, as 
hitherto generally uſed, muſt be in the old way, 
by ſealing a Leaſe upon the Ground; and an ori- 
inal Wiit is to be ſued out againſt the Perſon who 
ejected the Leſſee, and then Ouſter and Ejectment, 
Cc. And herein Affidavit is to be made of the 
Sealing the Leaſe and the Entry, and Rules are to 
be given to plead; tho' there cannot be Judgment 
ainſt the caſual Ejector, without a Motion for 
that Purpoſe, after the Rules for Pleading are out. 
An Ejectment was brought for Non-payment of 
Rent ; and the Court was moved to ſtay the Pro- 
ceedings, upon Payment of the Rent and Coſts, to 
be adjuſted by a Secondary, which the Court 
ranted; and alſo ordered a new Leaſe to be made 
at the Defendant's Colts. 3 Lev. 334. Plowd. 429. 
1 Lill. 498, 50. 1 Salk. 255. Mich. 8 W.}. 
By Statute 4 Geo. 2: c. 28. In all Caſes between 
Landlord and Tenant, as often as one Half Year's. 


Rent ſhall be in Arrear, and the Landlord hath 


Right by Law to re-enter for Non-payment, ſuch 
Landlord may, without any formal Demand or Re- 


entry, ſerve a Declaration in Ejectment; or in caſe 


the ſame cannot be legally ſerved on the Tenant, 


he may aftix the ſame upon the Door of any de- 


miſed MelJuage, or on ſome notorious Place of the 
Lands, Cc. comprized in ſuch Declaration; which 


ſhall be deemed a legal Service thereof, and ſtand = 
ER inſtead 


— Replevins, and Ejectment. 203 
inſtead of a Demand and Re- entry: And in Caſe 
of Judgment againſt the caſual Ejector, or Non- 
ſuit for not confeſſing Leaſe, Entry and Ouſter, if 
it ſhall be made appear to the Court by Affi- 

davit, or be proved upon the Trial, when the 
Defendant appears, that Half a Year's Rent was 
due before the Declaration was ſerved, and no 
ſufficient Diſtreſs was to be found, and that the 
Leſſor in Ejectment had Power to re-enter ; then 
the Leſſor ſhall have Judgment and Execution, in 
the ſame Manner, as if the Rent due had been 
legally demanded, and a Re-entry made. And if 
the Leſſee, or other Perſon claiming under. the 
Leaſe, ſhall ſuffer Judgment to be had and re- 
covered, and Execution to be executed thereon, 
without paying the Rent and Arrears with Colts ;: 
and without filing a Bill for Relief in Equity, within 
ſix Kalendar Months aſterwards; then the ſaid Leſ- 
ſee, and all Perſons claiming under the Leaſe, ſhall be 
barred of all Remedy, other than by Writ of Error; 
and the Leſſor ſhall hold the Premiſſes diſcharged: 
from ſuch Leaſe, &c. Provided, that nothing here- 
in ſhall bar the Right of any Mortgagee of ſuch 
Leaſe, who ſhall not be in Poſſeſſion, fo as ſuch 
Mortgagee, within {ix Months after the Execution 
executed, pay all Rent in Arrear, and Coſts and 
Damages, and perform all Covenants and Agree- 
ments on the Part of the firſt Leſſee. | 
In Caſe the Leſſee, his Aſſignee, or other Per- 
| fon, claiming any Right, or [ntereſt, in or to the 
| ſaid Leaſe, ſhall within the Time aforeſaid, file a 
Bill for Relief in any Court of Equity, ſuch Per- 
{on ſhall not have any Injunction, againſt the 
Proceedings at Law on the Ejectment, unleſs he 
ſhall in forty Days after full Anſwer, filed by the 
Leſſor of the Plaintiff in ſuch Ejectment, bring 


into Court ſuch Sum of Money, as the Leſſor 
VU 3 1 ſhall 
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ſha!l ja his Anſwer ſwear to be due and in Arrear, 
over and above all juſt Allowances, and alſo the 
Coſts taxed in the faid Suit, there to remain till 
the Hearing of the Cayſe; or to be paid out to 
the Leſſor or Landlord, on good Security, ſubjeR 
to the Decree of the Courr: And in Caſe ſuch 


Bill ſhall be filed within the Time aforeſaid, and 
after Execution executed, the Leſſor of the Plain- 


tif ſhall be accountable only for ſo much as he 
ſhall really without Fraud or wilful Negle& make 
of the demiſed Premiſſes, from the Time of his 
entring into the actual Poſſeſſion thereof; and if 
what ſhall be ſo made by the ſaid Leſſor, happen 


to be leſs than the Rent reſerved on the Leaſe, 
then the Leſſee or Aſſignee, before he ſhall be re- 
ſtored to his Poſſeſſion, ſhall pay to the Leffor 


what the Money made fell ſhore of the reſerved 


Rent, for the Time ſuch Leſſor held the ſaid 


Lands. 
But if the Tenant or Leſſee, or his Af ignee, 


ſhall at any Time before Trial in the Ejectment, 


pay or tender to the Leſſor or Landlord, or his 
Attorney in that C aſe, or pay into the Court 
| where the ſame Cauſe is depending, all the Rent 
and Arrears, together with the Coſts, then m fur- 
ther Proceedings on the Eje&ment ſhall ceaſe, and 
be diſcontinued ; and if ſuch Leſſee, &c. ſhall upon 


ſuch Bill filed be relieved in Equity, he ſhall en- 


joy the Lands demiſed, according to the Leaſe, 
3 any new Leaſe to be thereof made to 
im 

By the Statute 11 Geo. 2. c. 19. To prevent In- 
gonveniencies that have happened to Landlords, 
y their Tenants ſecreting Declarations in Eject- 
ment, which have been delivered to them, or by 
zefuſing to appear to ſuch Ejectments, Oc. it is 


enacted, That every Tenant, to whom any De- 


cla ration 
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claration in Eje&ment ſhall be delivered; for any 
Lands, Tenements or Hereditaments, ſhall forth- 


with give Notice thereof to his Landlord, or bis 


Bailiff or Receiver, under the Penalty of forſeiting 
three Years improved or Rack-Rent of the Pre- 
miſſes, demiſed or holden in the Poſſeſſion of ſuch 
Tenant, to the Perſon of whom he holds the ſame; 
to be recovered by Action of Debt, brought in 
any of his Majeſty's Courts of Record at Weſi- 
minſter, c&c. | | „ 
And the Court where ſuch Ejectment ſhall be 
brought, ſhall ſuffer the Landlord to make himſelf 
Defendant, by joining with the Tenant to whom 
the Declaration ſhall be delivered, if he ſhall ap- 
pear ; but if ſuch Tenant refuſes or neglects to 
appear, Judgment ſhall be ſigned againſt the ca- 
ſual Ejector for want of ſuch Appearance: But 
if the Landlord ſhall deſire to appear by himſelf, 
and conſent to enter into the like Rule, that by 
the Courſe of the Court the Tenant in Poſſeſſion, 
in Caſe he had appeared, ought to have done; 


| then the Court ſhall and may permit the Landlord 


ſo to do, and order a ſtay of Execution upon the 
Judgment againſt the caſual Ejector, until they 
ſhall make further Order therein. +; 


The Form of a Declaration in Ejeftment 
| . 


Glouceſter, . B. complains of C. D. being 
. | in the Cuſtody of the Marſhal 
of the Marſbalſea of our Sovereign Lord the King, 
before the King himſelf ; for that E. T. Gentle- 
man, on the Tenth Day of Auguſt in the Twelfth 
| Year of the Reign of our Sovereign Lord George 
the Second, by the Grace of God, King of Great 

N 1 Britain, 
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Britain, &c. at M. in the County of Glouceſter 
aforeſaid, bad demiſed, granted, and to Farm let 
to the ſaid A. one Meſſuage, one Garden, and 


ten Acres of Arable Land, Cc. (reciting the Par- 


cels) with the Appurtenances, lituate, lying and 
being in the Pariſh of, &c. in the ſaid County of 


Glouceſter; To have and to bold the ſaid Tene- 


ments, with the Appurtenances, to the ſaid A. B. 


and bis Aﬀgns, from the Twenty-fourth Day of 


June then laſt paſt, unto the full End and Term 


of five Years, from thence next enſuing, and fully 
to be compleat and ended: By Virtue of which 


ſaid Demiſe, he the ſaid A. entered into the ſaid 


Teriements with the Appurtenances, and was 


thereof poſſeſſed ; until the ſaid C. afterwards, that 


is to ſay, on the ſame Tenth Day of Auguſt in 
the Year, Cc. aforeſaid, entered with Force and 


Arms into the ſaid Tenements, with the Appur- 
tenances, in and upon the Poſſeſſion of the ſaid 
A. and ejected, drove out, and removed the ſaid 
A. from his laid Farm, during his ſaid Term not 


yet expired; and the ſaid 4. being fo ejected, 


drove out and removed, the ſaid C. hitherto hath 
with-held from him, and {till doth with-hold the 
Poſſeſſion thereof, and then and there other In— 


juries brought upon or did to him, againſt the 
Peace of our ſaid Sovereign Lord the King, and to 


the Damage of the ſaid A. twenty Pounds; aug 
thereupon he brings his Suit, Oc. 1 


he 
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Tu Nutice to the Tenant in Poſſſon. 


To Mr. G. H. at, &c. 


I Am informed that. you are in Poſſeſſion of, or 
1 claim Title to the Premiſſes mentioned in this 


Peclaration of Ejectment, or to ſome Part thereof; 


and I being ſued in this Action as a caſual Ejector, 


and having no Claim or Title to the ſame, do ad- 
viſe you to appear on the firſt Day of next Hillary 
Term, in his Majeſty's Court of King's Bench at 


Weſtminſter, by ſome Attorney of that Court, and 


then and there, by a Rule to be made of the ſame 
Court, to cauſe yourſelf to be made Defendant in 
my Stead; otherwiſe I ſhall ſuffer a Judgment to 
þe entred againſt me, and you will be turned out 
af Poſleſſion, | „ 


Your Loving Friend 
- re C. D. 


A Leaſe in Ejettment in the old May. 


HIS Indenture made the three and Twen- 
tieth Day of May in the Twelfth Year of the 
Reign of our Sovereign Lord George the Second, 
by the Grace of Gcd, King of Great Britain, France 
and Ireland, Defender of the Faith, e*c. and in 


the Year of our Lord One Thouſand ſeven Hun- 


dred and Thirty-nine, Between E. F of the Pariſh 
of, fc. in the County of G. Yeoman, of the one 


Part, and A. B. of the fame Place Gentleman, of the 
other Part, witneſſeth that he the ſaid E. F for di- 


vers good Cauſes and Conſiderations him thereunto 
moving, hath demiſed, granted, and to Farm letten, 
| | | | | and 
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and by theſe Preſents doth demiſe, grant and ts 
Farm let unto the ſaid A. B. all that his Meſſuage, 
commonly called or known by the Name of, Cc. 
ſituate, lying and being in, &c. aforeſaid, and one 


Garden, and ten Acres of Land, &c. thereunto be- 


longing and appertaining: To have and to hold 
the faid Meſſuage and Premiſſes, with the Appur- 
tenances, from the Date of theſe Preſents, for, and 
until the full End and Term of five Years, from 
thence next enſuing, and fully ta be compleat and 
ended. Provided always, and upon Condition, 
that if the ſaid E. F. his Executors or Adminiftra- 
tors, ſhall at any Time after the thirtieth Day of 
this preſent May, tender to the ſaid A. B. his 
Executors or Adminiſtrators, one Shilling, to the 
Intent to make void this preſent Indenture; then 

this Indenture, and every Thing therein contain- 
ed, fhall be void and of none Effect, (any Thing 
herein contained to the contrary in any wiſe not- 


_ withſtanding). In Witneſs whereof the Parties a- 


bove named have hereunto interchangeably ſet 
their Hands, &c. W 25 


Of 4 Eftates granted fo: 
Lives and in Fee, Loꝛds and Ce. 
nants, and Forms of Gzants, Ad. 
miktances, Surrenders, &c, with 
_ other uſeful” PIER, FAWN 0 
Eſtates, 


7 A Coppola Tenant is fuch who bolds Lands 


or: Tenements of his Lord, for Life, or in 
Fee, by Copy of Court- Roll, made by the Steward 


of the Lord's Court: And a Copyholder in former 


Times, had but an Eſtate at Will, in Judgment of 


Law); but now by the Cuſtom of the Manor, theſe 


Eſtates are deſcendible, and the Heirs of the Te- 
nants ſhall inherit them. Lit. Ten. 

If a Man be ſeiſed of a Manor, where there i is 
a Cuſtom, which hath been uſed Time out of 


Mind of Man, that certain Tenants within the 
ſame Manor have uſed to have Lands and Tene- 
ments, to hold to them and their Heirs in Fee- 
ſimple, or Fee-tail, or for Term of Life, &c. at the 


Will of the Lord, according to the Cuſtom of the 
Manor ; theſe are Tenants by Copy of Court-Roll, 
but no other Tenants hold by Copy: And tho' 


Copyholders have an Inheritance according to the > 


Cuſtom of the Manor, as they have no Freehold at 
Common Law, they are called Tenants by bale ; 


Tenure. Lit. S:8. 73. 1 Inft. 58, 62. 


The learned Tudge Fitzherbert ſays, the Copy- 


bold Eſtate was anciently Tenure in Villenage, and 
that Copyhold is but a new Name for it: Yet ſome 


Copy- 
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300 Of Copyhold:Elkates; 
Copyholds are held by the Verge in Ancient De- 


meſne, and tho' by Copy, they are a Kind of Free- 
hold; for if a Tenant of ſuch a Copyhold commit 


Felony, the King hath Year, Day and Waſte, as in 


Caſe of Freeholders: The other Copyholds are 
ſuch as the Tenants hold by common Tenure, 
called meer Copyhold, whoſe Land upon Felony 


committed, eſcheats to the Lord of the Manor. 
But Copy bold Land cannot be made at this Day; 
for the Pillars of a Copyhold Eſtate are, That it 


| hath been demiſed Time out of Mind by Copy of 


Court-Roll; and that the Tenements are Parcel of 
or _ che Manor. Kitch. 81. 1 Inſt. 58. 


4 Rep. 2 
It is * that ek Copyholders were for- 


merly Tenants at Will of the Lord, their Lands be- 


ing Parcel of the Lord's Demeſnes; now they ſtand 


on 2 ſurer Foundation, if they perform thole Du- 
ties which their Tenure requires: For if the Lord 
turns them out of their Eſtates, they may either ſue 


a Subpena out of Chancery to be relieved, or have 


an Action of Treſpaſs againſt the Lord; becauſe 
altho' they are Tenants at Will of the Lord, yet 


they are Tenants at Will according to the Cuſtom 
of the Manor, which the Lord cannot break with- 
out Reaſon. Cuſtom is the Life and Soul of Co- 


pybold Eſtates; for if Copyholders break their 


Cuſtom, they are ſubje&t to the Lord's Will: 


Though the Cuſtoms of Manors are fo various, 


that it is impoſſible to aſcertain them; they muſt 
however, be Time out of Mind, add be reaſon- 


able, according to common Right; they muſt be 


upon good Conlideration ; they ought to be cer- 
tain, and to be beneficial to the Lord or Tenant: 
And if there are no Cuſtoms to direct Copyhold 
Eſtates, they muſt be directed by the Rules of the 


1 | Common 
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Common Law. 1 Inſt. 60. 4 Rep. 21. 9 Rep. 79. 
1 Inſt. 58. Coke's Comp. Cop. 33. = 

If the Lord will turn out his Copyholder, who 
payeth his Cuſtoms and Services; or will not ad- 
mit him to whoſe Uſe a Surrender is made; or will 
not hold his Court for the Benefit of a Copy- 


holder; or will exact arbitrary Fines, when they 


are cuſtomary and certain, the Copyholder ſhall 
have a Writ of Sul pœna to reſtrain or compel him, 
as the Caſe ſhall require, Equity will oblige the 
Lord to hold a Court; for no Action on the Caſe 
lieth againſt him, if he refuſes; and therefore 
there is no Remedy but in Chancery: In caſe an 
erroneous Judgment be given in a Copyhold Court 
in a Formedon or the like, a Bill may be exhibited 
in the Chancery to reverſe it; for this Court has 
exerciſed à Juriſdiction in rectifying and reverſing 
the Judgments of Copyhold Courts, when ever 
they have appeared unjuſt and unreaſonable ; but 
for any Errors in Matter of Form, it will not in- 
terpole. Cary 3, 4. Cro. Fac. 368. 2 Bulſt. 336. 
1 Roll, Abr. 373. 60. Owen 63. Moor 68. 
Every Lord of a Manor hath a Court-Baron 
within his own Precinct: It is inſeparably incident 
to Manors, and muſt be held by Preſcription. . A 
_ Court-Baron holden out of the Manor is void; 
but if a Man be Lord of two or three Manors and 
there is a Cuſtom to hold a Court at one for all of 
them; ſuch Courts by Cuſtom are good: This 
Court is of two Natures; the firſt by the Common 
Law, which is called the Freeholder's Court, or 
Court-Baron, and of this the Suitors are Judges, 
and the Steward is Regiſter; and this Court may 
be kept from three Weeks to three Weeks, and has 
Juriſdiction for trying of Actions of Debt, or Treſ- 
paſs, under 40 5. &c. The Second is a cuſtomary 
Court, and concerns Copyholders, of which the 
EE 1 „ 
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Lord, or bis Steward, is Judge; this is held but 


once or twice in a Year, unlels it be on a ſpecial 


| Occaſion, and is for taking and paſling of Eſtates, 
Surretders; Admittances, Cc. As the firſt cannot 


be without Freeholders, ſo this cannot be without 


4 Rep. 26. 6 Rep. 11. 


My Lord Coke, in his Comment upon Littleton, 


tells us, that Copyholders ſhall neither implead or 
be impleaded for their Tenements by Writ, but by 


a Plaint entered in the Court- Baron; and that if 


upon ſuch Plaint an erroneous Judgment is given, 
no Writ of falſe Judgment will lie in Reſpect of 


the Baſeneſs of the Eſtate; it being in the Eye of 


the Law, but an Eſtate at Will; but his Remedy 
is by Petition to the Lord in Nature of a Writ of 
falſe Jodgment, and therein to aſſign Errors. 'Tis 
true in the Fourth Report, he ſays, a Leſſee of 2 
Copyholder for a Year ſhall maintain an Ejectment; 
becauſe his Term for one Year being warianted by 


the general Cuſtom of the Realm, tis reafonab'e 
that he ſhould have a more ſpeedy Remedy by 


Ejectment to recover the Poſſeſſion : But if he 


brings an Ejectment, he mult declare upon the 


Cuſtom, on the Leaſe, and the Ejectment; other- 


wile it will not lie. 1 *. 60. 4 Rep. 26, Moor 


679. 
In Making of Grants, Lords of Manoth ha ve 


large Power; for in a voluntary Grant made bꝰ 
the Lord himſelf, it is ſaid the Law reſpecteth not 
the Quality of his Perſon, nor the Quantity of his 

Eſtate: If he be an Infant, or Non Compos, an 


Ideot, outlawed, or excommunicate Perſon, not- 
withſtanding - theſe are Diſabilities at Common 


Law, yet be! is capable of Making a voluntary 


3 . ant 


Copyholders: And a Court- Baron may be of this 
double Nature, and then the Rolls contain Matters 
concerning both of them. 1 Inſt. 58. 4 Toft. 268. 
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Grant by Copy, if his Title to the Eſtate be good 


and lawful. And it is not material, whether the 
Lord's Eſtate is Fee-ſimple, Fee-tail, or as Tenant 
by the Curteſy,. for Life, Years, or at Will, as 
Guardian, by Statute, &c. the leaſt of theſe Eſtates 
is ſufficient to the Lord to grant a Copyhold : Such 


| a Perſon is Dominus pro tempore; and may grant 


Lands and Tenements within the Manor, Herb- 
age of Lands, a Fair, Mill, Tithes, &c. and any 
Thing that concerns Lands, by Copy of Court- 
Roll, according to Cuſtom ; the Rent and Services 
reſerved by them ſhall be annexed to the Manor, and 
attend the Owner thereof, after the particular E- 


| ſtates are ended. 4 Rep. 23. 11 Rep. 18. 


If the Lord of a Manor have a defeaſible Title, 
or one be a Diſſeiſor, he may make Admittances ; 
but be cannot make any Grants, to bind the Diſ- 
ſeiſee. An Executor may make Grants of Copy- 


bold Eſtates, according to Cuſtom, tho' he hath 


nothing in the Manor, where a Deviſe is that the 
Executor ſhall grant Copies of ſuch Tenements for 


Payment of Debts: And a Copyholder doth not 
_ derive his Eſtate out of the Eſtate or Intereſt of 


the Lord only; for then the Copyhold Eſtate 
would ceaſe, when the Eſtate of the Lord deter- 
mined ; but the Copyholder is in by Cuſtom. 1 Ixſt. 
58. 4 Rep. 33- 3 Danv. Abr. 178. 
A Manor may be 2 by Copy of Court- 
Roll, according to Cuſtom; and a cuſtomary Ma- 
nor may be holden of another Manor, and ſuch 
cuſtomary Lord inay grant Copies and hold Courts: 


But a Copybolder Lord of ſuch a Manor cannot 


hold a Court-Baron to have Forfeitures, and hold 


Pleas in a Writ of Right, Cc. It has been adjudg- 
ed, that within one Manor, there may be another 
Manor demiſable by Copy, and that within that 
Manor there may be cuſtomary Tenants at Will. 
according 


30 Of Copyhold Efkates, 
According to the Cuſtom; for as there may be a 


Tenant at Will of a Manor at Common Law, fo 
there may be according to the Cuſtom of the Ma- 


nor: If a Widow having Dower of a Manor, hath 


the third Part of the Manor aſſigned her by that 


Name, ſhe will have a Manor, and may keep 
Courts, and grant Copies, &c. But a Manor is 
loſt when there are no cuſtomary Tenants, or 


Copyholders. 11 Rep. 17. 2 Cro. 326. 1 Bulſt. 


57. Godb. 135. 
All Grants of Copyhold Eſtates muſt be accord- 


ing to the Cuſtom of the Manor, and Rents and 


Services Cuſtomary muſt be reſerved; for what 
Acts of the Lord in granting Copyholds are not 
confirmed by Cuſtom, but only ſtrengthened by 


the Power and Intereſt of the Lord, have no 


longer Duration than the Lord's. Eftate continueth : 


And tho a Lord of a Manor for Life, may grant a 


Copyhold according to Cuſtom; yet he may not 
Ficence a Tenant to make a Leaſe for Years; if he 
does, ſuch Leaſe ſhall continue no longer than the 
Life of the Lord. A Grant upon an uſurped or 


unlawful Title, ſhall never bind the right Owner, 


but that by Action or Entry he avoid it: The Law 


in theſe Caſes, will not ſupport a Cuſtom which 
tends to the Diſinheriting of the Owner. Comp. 


Court- Keeper 421. 2 Danv. 202. 5 
If by the Cuſtom, Copyholds may be granted 
for three Lives, a Copy may be granted to Three 
for the Lives of Two within the Cuſtom; and tho 
it is for the Life of another, there ſhall not be 
any Occupancy thereof, but the Lord ſhall have it, 
if the Tenant for the other's Life die, living the 
Ceſtuy que vies; and this is not a greater, but a 
leſs Eſtate than the Cuſtom Warrants: But if 
where there is ſuch a Cuſſom, the Lord grants a 
Copyhold to one for his Life, Remainder to ſuch 
5 Y | | Woman 
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Woman as he ſhall marry, and to the firſt Son of 
his Body; both theſe Remainders ate void, tho 
the Eſtate for his on Life is 2 If the Cuſtom 
of the Manor be, that the Lord may grant the 
Copyholds in Fee, he may grant them ſor Liſe, 
Years, or in Tail, altho' there were never any ſuch 
Eſtates made beſore; for theſe Eſtates are included 
within a Fee which is the greater Eſtate: And 
after the Death of Tenant for Life, the Lord may 
rant the ſame again in Fee, for the Grant for 
Life was not any Interruption of the Cuſtom. 


2 Danv. Abr. 203. 1 Inſt. 52. Moor 677. 1 Leon. 


56. 

By Cuſtom where Copyholds are ds in 
Pee, a Surrender may be to the Uſe of one for 
Life, Remainder in Tail, and Remainder in Fee, 


5 c. But a Remainder limited or granted upon a 


void Eſtate in the Creation, will be likewiſe void. 

The Lord of a Manor may himſelf grant a Copy- 
hold Eſtate at any Place out of the Manor; but 
the Steward cannot do it, tho“ he may take Sur- 

renders out of the Manor, as well as the Lord: As 
a Steward is in Place of the Lord, he may gene- 

rally grant Lands by Copy, Cc. But if he dimi- 
niſhes the ancient Rents and Services, the Grant 
will be void. If Things of Neceſſity are done by 

a Steward, who is but in reputed Authority, they 
are good if they come in by Preſentment of the 
Jury; as the Admittance of an Heir upon Preſent- 
ment, c. Though voluntary Acts, as Grants of 
Copyholds, &c. are not good by ſuch Steward. 
Cro. Elix. 373, 699. 4 Rep. 26. 

A Copyholder may not convey his Copy hold 
Eſtate to a Stranger without Surrender and Admit- 
tance; but he may grant his Eſtate out of Court to 
the Lord of the Manor, by Bargain and Sale, or 


Releaſe, Cc. for between Lord and Tenant the 
X Con- 


by Compulſion. 4 Rep. 29. Go 


zes Ot Copyhold Eſtates, 


Conveyance need not be accotding to Cuſtom, 


which is -only between Tenant and Tenant, In 


other Caſes, the Copyholder cannot alien by 
Deed : But he that hath a Right only, to a Copy- 


bold, may by Deed releaſe it; and if a Copyholder 


ſurrenders upon Condition, be may afterwards re- 


leaſe the Condition; allv one joint Copyholder 
may releaſe ro another, which will be good with- 
out Admittance, Cc. 1 Inſt. 58. 1 Keb. 808. 
1 Nelſ. Abr. 504. 2 Danv. 205. Cro. Fac. 365. 


Altho' a Man may not grant any Thing to bis 


Wife, they being both one Perſon in Law; yet a 


Feme Covert or married Woman may receive a 


Copyhold Eſtate by Surrender from her Husband, 
becauſe ſhe comes not in immediately by him, but 
by the Admittance of the Lord, according to the 


Surrender. But the Wife cannot give and Surren- 


der her Copyhold Lands to ber Husband ; for that 
would be as it were the Act of the Husband to 


convey the Land to himſelf; therefore where ſuch 
a Cuſtom was alledged, it was held to be an un- 


reaſonable Cuſtom; and becauſe the Wife being 


always ſub poteſtate viri, it ſhall be intended, that 


her Lands were not voluntarily gen to him, but 


b. 14, 15. 
A Lord of a Manor may not only Grant, but 


may make Admittances in any Place out of his 
Manor; and may give Licence to Copyholders to 


alien by Deed. There are three Sorts of Admit- 


tances, viz. upon voluntary Grants, Surrenders, 
and Diſcents: In Admittances in Court, on volun- 
tary Grants, the Lord is Proprietor; in Admittances 


upon Surrender, the [| ord is not Proprietor of the 
Lands, but only a neceſſary Inſtrument of Con- 
veyance; and in Admittances by Diſcent, the Lord 
is a meer Inſtrument, not being neceſſary to 
ſtrengthen the Heir's Title, but only to give the 
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Lord his Fine. And in the two laſt Caſes of Ad- 
mittance, no Reſpect is had unto the Eſtate of the 
Lord in the Manor; for whether he bath it by 
Right or by Wrong, it is not material; theſe Admit- 


tances ſhall not be called in Queltion for the Lord's 


Title, becauſe they are judicial Acts, which every 
Lord is injoined to execute. 4 Rep. 22, 27. 
In voluntary Admittances, if the Lord admits 


any one contrary to cuſtom, either as to the Rent 


reſerved, or any other Particular, this ſhall not 


bind his Heir or Succeſſor. And Admittance on a 


Surrender muſt in all Things agree with the Sur- 


render; the Lord having only a cuſtomary Power 


to admit ſecundum formam & effectum Surſumred- 


ditionis ; If a Man ſurrenders with Reſervation of 


Rent, and the Lord admits not reſerving it, or re- 


| ſerving leſs Rent than in the Surrender, this Ad- 


mitrance is void; fo if I ſurrender upon Condition, 
and the Lord omits the Condition: And Admit- 


| tance by the Lord to a wrong Perſon is void, but 
in ſuch Caſe the Lord muſt make a ſecond Admit- 


tance to the right Perſon, who will enjoy the E- 


| Nate. 4 Rep. 26. 2 Danv. Abr. 187, 204. 


A Copyholder in Fee ſurrendred to the Lord, 
without mentionivg to whoſe Uſe; and at the 
next Court he and his Wife were admitted to hold 
to them in Tail, Remainder to his own right 
Heirs; it was here adjudg'd, that tho' no Uſe was 
limited in this Surrender, yet the Copybolder 
being in before he made it, and afterwards ac- 


cepting a new Admittance, the Law intends that 


the Surrender was to the Uſe mentioned in the 
Admittance; becauſe the Surrender was made to 
the Lord, who is only an Inſtrument to convey 


the Eſtate being Copyhold : And 'tis like a Wil}, 


where an Eſtate ſhall paſs by the Habendum, tho' 

the Party is not named in the Premiſſes. Poph. 125. 

Cro. Elix. 582, . Wh 
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If Surrenders are made to a Lord who hath 4 


particular Eſlate in a Manor, and his Eſtate deter- 


mines before the Admittances are made; accord- 
ingly the next Lord is compellable to do it: This 
is by Reaſon nothing paſſes out of the Lord but to 
anſwer the Purpoſes of the Surrenderor, by whom 
the Surrenderee after Admitrance ſhall be ſaid to 
be in, and not by the Lord; for if the Lord ad- 
mit the Surrendree to a larger Eſtate than limited 
by the Surrender, yet no greater paſſes. Where 
by the Act of God it becomes impoſſible to ad- 
mit according to the Surrender, then the Admiſ- 
ſion as near to the Surrender as poſſible fhall be 
good: As if one Surrender to the Uſe of himſelf 
for Life, Remainder to A. B. &c. If the Surren- 
deror dies, A. B. ſhall be admitted; ſo if the Sur- 
render had been to J. S. in Fee, and 7. S. had 
died, the Heir ſhould be admitted. 4 Rep. 28. 
3 Roll. Rep. 237, 317. Dyer 251. 2 Sid. 38, 61. 
| The Heir by Diſcent of a Copyhold, where 
there is no Surrender, is to moſt Intents a perfect 
Tenane of the Land immediately upon his Ance- 
Ror's Death; for he may enter into the Lands be- 
fore Admittance, take the Profits, puniſh any 
Treſpaſs done upon the Ground, and may ſurren- 
der to whoſe Uſe he pleaſeth, before his Admit- 
tance: But he is not a compleat Tenant to be 
fworn of the Homage, or to maintain a Plaint in 
the Lord's Court, And the Lord may neverthe- 
leſs ſeiſe the Eſtate, if the Heir do not come in to 
be admitted, on Proclamation made in Court: For 
the Cuſtom of every Manor is compulſory in Point 
of Admittance, and either upon Pain of Forſeiture 
of their Copyhold, or of incurring ſame great Pe- 
nalty, the Heirs of Copyholders are obliged to 
come into Court, and be admitted according to the 
Cuſtom, within a hort Time after Notice given 2 
25 ä 
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the Death of their Anceſtors. With Reſpect to 
others who claim under a Copyholder,: it is as if 
the Heir had been admitted; and it would be un- 
reaſonable that a third Perſon ſhould be preju- 
diced by his Delay of the Admittance. 4 Kep. 21, 
- Moor 125. 

If the Heir of a Conyheliar in Fee, being of 
Age, do not come in and be admitted, upon three 
* Proclamations, made at three ſeveral 
Courts, if the Death of his Anceſtor be preſented, 
| he may forfeic his Eſtate; and it is ſaid the Lord 
may ſeiſe quouſque, on the firſt Proclamation to ba 
admitted, otherwiſe the Tenants might be poſſibly 
rear three Years in Poſſeſſion of the Eſtate, before 
the Lord would be intitlcd to his Services, or get 
the Fine paid. But if an Infant comes not in to be 
admitted, ic is no Forfeiture; ſo of one beyond 
Sea, Cc. And by particular Cuſtom theſe Forſei- 
' tures may be mitigated, and the Copyholder only 
amerced. By a late Statute, on Default of Infants 


and Feme Coverts appearing to be admitted Te- 


nants to Copyhold Lands, the Lord or his Steward 
may name a Perſon to be Guardian or Attorney 
' for them, and by ſuch Guardian, &c. admit 
them; and if the uſual Fine thereon be nor paid in 
three Months, being demanded in Writing, the 
Lord may enter on the Copyhold, and receive the 
Rents, &c. till his Fine is paid with all Charges: 
And no Infant or Feme Covert, ſhail ſorſeit any 
Copyhold Lands for their Neglect to come to 
Court to be admitted, &*c. 4 Rep. 27. 23. 1 And. 
192. Cro. Eliz. 148. Moor 597. 1 Leon. 100. 
Stat. 9 Geo. 1. cap. 29, 

On Surrender of a Copyhold, the Sons 
or Perſon making the ſame continues Tenant till 
the Admittance of the Surrenderee; and the Sur— 


Tenderee may not enter upon the Landis, or Sur- 
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render before Admittance, for he bath no Eſtate 


till then; tho' tis otherwiſe of the Heir by Di- 
ſcent, who is in by Courſe of Law, and the Cu- 


ſtom caſts the Poſſeſſion upon him: A Surrender is 
not of any Effect until Admittance, and yet the 
Sutrenderee cannot be defrauded of the Benefit of 


the Surrender ; for the Surrenderor cannot grant 


away the Land to any other, or make it ſubje& to 


any other Incumbrances. *Till Admittance, even 


aſter a Surrender preſented and entred, the Eſtate 


doth not paſs; but as ſoon as the Surrenderee is 
admitted, the Admittance having Relation to the 


Time of the Surrender, (which ought therefore 
to be ever carefully recorded on the Rolls) the Sur- 


renderee ſhall be ſaid to be in from that Time. 
Comp. Cop. Set. 39. Bridgm. 81. Poph. 127. 
A Grantee hath not any Intereſt veſted in him 


of a Copyhold till he is admitted Tenant : And it 
has been holden, that if a Copyholder in Fee dieth 


ſeiſed, and the Lord admits a Stranger to the Land 
who enters; he is but Tenant at Will, and not a 
Diſſeiſor to the Copyholder that hath the Lands 
by Diſcent, becauſe he comes in by the Aſſent of 


the Lord, &c. But the Admittance of a Copy- 


holder for Life, is alſo an Admittance of him in 


Remainder, to veſt the Remainder in him; for they 


have but one Eſtate in Law, and therefore it is 


that the Admittance of the one ſhall ſerve and be 
ſufficient for the other, as a Livery or Attornment : 


And no Fine is due for an Admittance to ſuch a 
Remainder, unleſs there be a ſpecial Cuſtom for it. 
Where there is Tenant for Life, and Remainder in 
Fee, he in Remainder may ſurrender his Eftate, if 


there is no Cuſtom to the contrary; and the Re- 
mainder-man, after the Death of Tenant for Life, 


may ſurrender without Admittance. 3 Leon. 210, 
329. Cro. Eliz. 504. 3 Lev. 308. 
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Every Admittance, as well upon a Diſcent as 
Surrender, may generally be pleaded as a Grant; 
to avoid the Inconvenience which would ſollow, 
if the Copyholder ſhould be forced in Pleading io 
ſnew the firſt Grant, for that was either before 
the Time of Memory, and fo not pleadable, or 
within the Time of Memory, and then the Cu- 
ſtom fails: And a Perſon may alledge the Admit- 
tance of his Anceſtor as a Grant, and ſhew the 
Diſcent to him, and that he entred without ſhew- 
ing any Admittance of himſelf. But he cannot 
plead that his Father was ſeiſed in Fee at the Will 


of the Lord, by Copy of Court-Roll, of ſuch a 


Manor, according to the Cuſtom of the Manor, and 
that he died ſeiſed, and the Land deſcended to 
him; for none may intitle himſelf to any Copyhold, 
but he ought to ſhew a Grant thereof: And there- 
fore the ſhewing that one was ſeiſed in Fee, with 
out ſhewing the Grant, is not good. 4 Rep. 22. 
Cro. Car. 190. Cro. Jac. 103. 

Where a Widow's Eſtate is created by Cuſtom, 
as her Eſtate ariſes out of the Husband's, his Ad- 
mittance is the Admittance of her: And ſhe who 


hath a Widow's Eſtate by the Cuſtom of the Ma- 


nor, upon the Death of her Husband, need not 
pay a Fine to the Lord for the Eſtate, it bring 
only a Branch of the Husband's. And when a Cu- 
ſtom is, that the Wife of every Copyholder for 
Life ſhall have her Free Bench, after the Death of 
the Husband, the Law caſts the Eſtate on the 
Wife, fo that ſhe ſhall have it before any Admit- 
tance; and may make a Leaſe for a Year, as an- 
other Copyholder may. But if a Wife is intitled 
to her Free-Bench by Cuſtom, and a Copyholder 
in Fee ſurrenders to the Uſe of another, and then 
dies; it has been adjudg'd, that the Surrenderee 
„„ — Who 
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who was admitted at the next Court ſhould have 
the Land, and not the Wife; becauſe the Wife's 
Title doth not commence 'rill after the Death of 


her Husband, but the Surrenderee's Title begins 


by the Surrender, and the Admittance relates to 
that. Hutt. 18. Hob. 181, 244. 1 Falk. 185. 

In this laſt Caſe, reported by others, it is id 
that after the Surrenderor's Death, both the Sur- 
renderee and the Widow were admitted; and the 

ueſtion in a Special Verdict in Ejectment, was 
which of their Eſtates ſhould take Place? It was 
determin'd without Difficulty, ſor the Surrenderee 


againſt the Widow; for tho' by the bare Surren- 


der, no Eſtate palſerh out of the Surrenderor, and 
by Conſequence he died ſeiſed in Fee of the Copy- 
hold; yet it was not of an abſolute, but à deſea- 
ſible Eſtare of Inheritance, ſubject to be deſtroyed 
by the ſubſequent Admittance of the Surrendetee: 
And ſuch Admittance of the Surrenderee ſhall re- 
late to the Time when the Surrender was made, as 
well to defeat all mean Acts made by the Surren- 
deror, as all other cuſtomary Eltates derived out of 
his Eſtate ; and 'tis plain, that the Widow's Title 
by the Cuſtom hath nor Commencement by the 
Marriage, (as in Cafe of Dower at Common Law) 
for if it had, then the Husband could not defeac it 
by any AR, which he may in the Caſe of Free- 
Bench, for there the Husband muſt die ſeiſed, o- 
therwiſe the Widow hath no Title. Carthew 275+ 
3 Lev. 385. 

There was alſo a Caſe mentioned, where the 


Cuſtom of a Manor was, that the Wife of a Co- 


pyholder dying ſeiſed ſhould have her Widow's E- 
ate; it happened that a Statute of Bankrupt waz 
ta aken out againſt the Copyholder, and the Com- 
miſſioners ſold the Eſtate * a * of baren 6 
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holder died, and bis Widow was admitted before 
the Bargainee, who thereupon brought an Eject- 
ment; and it was adjudged, that by the Convey- 


ance the Eſtate was velted in the Bargainee before 
Admittance ; which proves that a Copy holder may 
extinguiſh his Right, ſo as ro bind the Eltate of 

the Widow: It was likewiſe held, that after the 


Bargainee was admitted, it had Relation to the 
Sale, and ſhould deveſt the Widow of that Right 


which ſhe might have by the Cuſlom, Cro. Car. 
| 568. 4 Mod. 2423+ 257. | | 


> 


A late Act of Parliament ordain'd, that every 


Aſſignee of a Copyhoid or cuſtomary Eſtate of any 


Priſoner diſcharged for Debt, ſhould. before he 
ſhould take the Profits thereof, compound with the 


Lord of the Manor of whom holden, for ſuch Fine 
on a Surrender, as is uſual; ard thereupon the 
Lord at the next Court ſhall grant to the Aſſignee 


the Copyhold or cuſtomary Eſtate, by Copy of 
Court-Roll, during the Eſtate or Intereſt aſſigned ; 


reſerving the Rent, to which the Eſtate was liable 
at the Time of the Aſſignment, and fhall admit 
him Tenant according to the Cuſtom of the Ma- 
nor: But not to Prejudice the Eſtate of any other 


Perſon, which may be expectant on, or ſubſequent 


to the Eſtate of che Priſoner. Fat. 10 Geo. 2. 
cap. 26. 5 | | 

If a Copyholder ſurrender to the Uſe of another 
Perſon, and after the Lord having Knowledge of it, 


accepts Rent of ſuch other, out of Court before 


any actual Admittance, the Rent being due to the 


Lord only from a Tenant, this is an Admittance in 
Law, and the Eſtate is immediately in the Tenant. 
And where a Surrender was to the Uſe of another; 


afterwards at another Court, the Surrendree made 


2 ſurther Surrender to the Uſe of C. D. Adjudg d. 
* 
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and Sale inrolled, two Years after which the Copy- 
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314 Of Copyhold Eſtates, 
this ſhall enure as an Admittance upon the firſt 
Surrender ; for by the Acceptance of the Surrender, 
he is admitted to be Tenant. Any Act implying 
the Conſent of the Lord to the Surrender, ſhall be 
judged in Law a good Admittance: If the Steward 
accept a Fine of a Copyholder, it amounts to an 
Admittance ; but delivering a Copy is no Admit- 
tance. Bridm. 49, 52. 3 Bulſt, 39s 1 1 INelf. 
Abr. 493. 2 Danv. 189. 

The Lord may refuſe to admit any one in Court 
by Attorney, becauſe the Tenant ought to do 
Fealty, which he cannot do by Attorney, but in 
Perſon ; therefore Admittances are ſeldom or never 
made by Attorney : But if the Lord will admit a 
Tenant by Attorney, it is good: And Surrenders 
are oftentimes by Attorney. A Copyholder in Fee 
may ſurrender in Court, by Letter of Attorney: 
But not out of Court, without a ſpecial Cuſtom. 
If one cannot come to the Court to ſurrender in 
Perſon, the Lord may appoint a ſpecial Steward to 
go to him, and take the Surrender: And where a 
Copy holder was in Ireland, the Steward of a Ma- 
nor here made a Commiſſion to one to receive a 
Surrender from him there, and it was held good. 

2 Danv. Abr. 181, 189. 9 Rep. 75. 1 Leon. 36. 

All Alicnations of Copybolds muſt be by Sur- 
render, into the Hands of the Lord; for ſhould it 
be otherwiſe, the Lord would loſe his Fine : And 
the Intent of theſe Surrenders is, that the Lord 
may not be a Stianger to his Tenant, and the Al- 
teration of the Eſtate, If a Copyholder will ex- 
change his Copyhold with another, he cannot do 
it by any ordinary Exchange, but the Parties muſt 
ſurrender to each other's Uſe, and be admitted by 
the Lord accordivgly: If any Copyhold Tenant 
will deviſe his Copyhold Eſtate, he may not do it 


by Will at the Common Law; but he muſt ſur- 
| render 


83 
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render to the Uſe of his laſt Will and Teſtament, 


and in his Will declare his Intention touching the 
Diſpoſition thereof. And in caſe a Copyholder 


would mortgage his Copyhold, it is to be done by 


Surrender on Condition, & c. Compl. Cop. S:&F. 36, 
39. 1 Bulſt. 200, | | 

In divers Manors there is a Cuſtom, that a Co- 
pyholder, out of Court, may ſurrender his T ene- 


ments to the Bailift, or two honeſt Men of the ſame 


Manor, to the Uſe of another, who ſhall have the 


Land in Fee, Tail, or for Life, and this ſhall be 


preſented at the next Court; and then he that is 


have the ſame according to the Surrender. By the 


general Cuſtom of Copyhoid Eſtates, Copyholders 
may ſurrender in Court, and need not alledge any 


Cuſtom to warrant it ; and if out of Court, they 
ſurrender to the Lord himſelf, there needs not any 
Cuſtom therefore: But where they ſurrender out 


bol Court into the Hands of the Lord, by the Hands 


of two or three Copyholders, or the Bailift, &c. 


As theſe Cuſtoms are particuiar, they muſt be 

leaded; and if a Surrender be out of Court, there 
mult be a Preſentment of it, for it is not an ef- 
ſectual Surrender; nor is any Thing deveſted out of 
him that Surrenders, till preſented in Court. Litt. 


Seti. 79. 1 Inſt. 61, 62. 1 Roll. Abr. 500. 


Surrenders out of Court, which may be taken 


by the Steward, in the Preſence of two cuſtomary 
Tenants, ate to be preſented at the next Court 


held after taken, according to the Cuſtom, or they 


will be void; and this muſt be done by the ſame 


Perſons as took the Surrender, in all Points material 


according to it, otherwiſe the Surrender, Preſent- 


ment and Admittance thereon may all become void: 
Tho! if the Steward leaves out any Part of the Sur- 


render in the Entry on the Roll, the Roll may be 


amended. 
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amended. Where a Copyholder in Fee ſurrenderg 
his Eſtate out of Court, and dies before ir is pre- 
ſented, yet the Surrender being preſented at the 
next Court will ſtand good, and he to whoſe Uſe 
it was made ſhall be admitted: And if Ceſtui que 
Uſe dies before Preſentment, upon Preſcntment 
after his Death, his Heir ſhall be admitted; alſo if 
the Tenants by whoſe Hands the Surrender Was 
made ſhall die, on Proof and Preſentment of this 
in Court, it is well enough, and the Lord ſhall ad- 
mir accordingly. Tenants reſuſing to preſent, may 
be obliged upon Petition, or Bill to the Lord, or 
in Chancery. 1 {u/t. 62. 4 Rep. 29. 2 Danv. 188. | 

A Copyhold:r ſurrenders to the Uſe of one | 
upon Truſt, that he ſhall hold the Land until a | 
certain Sum of Money is levied, and afterwards he 
ſhall ſurrender to the Ule of another Peiſon : If 
the Surrendree, aſter he hath levied the Money, 
refuſes to ſurrender to the other Perſon, according 
to the Truſt ; a Bill may be exhibited to the Lord 
of the Manor to compel him to ſurrender, and the 
Lord upon hearing the Cauſe hath Power to de- 
cree the ſame, and then upon Refuſal, may ſeiſe 
and admit the ſecond Perſon to the Copyhold, for 
in ſuch Caſes he is Chancellor in his own Court. 
Hill. 2 Eliz. B. R 1 Len. 4. 

It is held, that a Copyholder may ſurrender to 
the Uſe of another, reſerving Rent with a Condi- 
tion of Re-entry for Non-payment, and in Deſault 
of Payment may re enter: But a Copyholder can- 
not ſurrender an Eſtate abſolutely to another, and 
leave a particular Eſtate in himſelf, An Infant 
ſurrendred his Copyhold, and afterwards entred at 
His full Age, and it was held lawful, tho' the Sur- 
rendree was admitted; for [nfants may not legally 
| Surrender: And Feme Coverts are to be ſecretly 


examined by the Seward, on cheir ſurrendi ing their 
Eſtates. 
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FEſtates. A Surrender may not be to commence in 


futuro; as aſter the Death of the Surrenderor, &c. 


tho' Copyholds may be ſurtendred to the Uſe of a 
Man's Will. 4 Rep. 21. Moor 597. 1 laſt, 59. | 


March 177. 
Where a Copyholder of Inheritance ſurrendred 


his Eſtate to the Uſe of his two Sons, and the Sure 
vivor of them; and if the eldeſt Son died without 
Iſſue, then the Lands ſhould remain to the youngeſt, 
cc. in which Surrender there was a Memorandum; 
this Surrender not to ſtand and be in Force till 


| after my Death: It was adjudged, that this was a 


void Clauſe in Law, for a Surrender ought to take 
Place immediately ; but it doth not make the Sur- 


render itſelf void, becauſe that was good and per- 
fe& in the Beginning, therefore this Clauſe which 


is void ſhall be rejected, as repugnant thereto. Cre. 
Car. 367. W. Jones 342, | 


A Surrender was made of Copyhold Lands to 
the Uſe of the ſecond Son of B. D. for Life, after 


the Death of the Tenant in Poſſeſſion, and his Heirs; 
adjudg'd that the Tenant had not a Fee-ſimple by 

| Implication, in the Copyhold Lands, by theſe 
Words, for tho" it might be fo in a Will, tis 
Otherwiſe in a Surrender. And in a later Caſe, 


where a Copyhold in Fee was ſurrendred to divers 
Uſes; the Court of B. R. reſolved, that a Limita- 


tion of Uſes in a Copyhold Surrender muſt be con- 
ſtrued by the ſame Rules, and in the ſame Manner 


as if it were a Limitation in any Deed or Con- 


veyance at Common Law; and that the Intent of 
the Party is not ſufficient as in a Will, for the Sta- 
tute 21 HF. 8. leaves the Teſtator at Liberty to ex- 


preſs his Intent as he pleaſes: But by the Opinion 


of two Juſlices, on Copyhold Lands being likewiſe 
ſurrerdred to Uſes, in the Caſe of an Uſe, it ought 


to be conſtiued according to Wills; and to ſupport 


the 
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the Intention of the Parties, Limitations of Copy- 


hold Eſtates have been permitted, which are not 
allow'd in Freeholds. 1 Brounl. 127. 2 Salk. 621. 


„ | 


By the Cuſtom of ſome Manors, if any cuſto- 
mary Lands are granted by Copy of Coun-Roll to 
two or three Perſons, for their Lives, and the Life 


of the longeſt Liver of them ſucceſſively, the Per- 
ſon firſt named in ſuch Copy may ſurrender all the 
Lands, and thereby deſtroy the Title of the other 

Perſons therein named: But this is a Cuſtom a- 
gainſt common Right, to defeat a third Perſon's 
ſtate, without any Recompence, and therefore it 
ought to be ſtrictly taken. And where tis held, 

that when Tenant for Life of a Copyhold ſur- 
renders, c. that no Uſe is left in him, but who- 


ſoever is after admitted, comes in under the Lord; 
that is to be underſtood of ſuch Manors where the 
Cuſtom warrants only cuſtomary Eſtates for Life ; 
and is not applicable to Copyholds granted for Liſe, 


with a Remainder in Fee. If by the Cuſtom where 


a Copyhold is granted to three in Succeſſion, the 
firſt Taker may ſurrender or diſpoſe of the Whole, 


and he alſo pays the Purchaſe Money; there it 
ſhall go to his Executor, and not to the other 
two. Raym. 402. 1 Mod. 200. 1 Chan. Caf. 310. | 


See 2 Vern. 264. = | 
A Copyholder pleaded a ſpecial Cuſtom, that 
every Copyholder for Life might in the Preſence 


of two other Copyholders appoint who ſhould have | 
his Copyhold afrer his Death, without any Sur- 
render to his Uſe ; and that the two Copyholders | 
might aſſeſs a Fine, ſo as not to be leſs than had 
been uſually paid; and this was adjudged a good | 
Cuſtom. A Man ſeiſed of Copyhold Lands in fee, 
deviſed Part of the Land to bis Wife for Life, the 


Remainder to his Brother and his Heirs; and after- 
=. 4 Ro, Wards 
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wards in the Preſence of three cuſtomary Tenants 
of the Manor declared he had made his Will, and 
appointed all Things therein as he would have it; 


and then he ſaid, And I here ſurrender all my Copy- 
Hold Lands into your Hands accordingly : Here the 


whole Court was of Opinion, that this Surrender 


is reſtrained by the Will, ſo that no more paſſeth 


to the Wife than the Part, which is mentioned 


therein; and the general Words of the Surrender, 
ſhall not enlarge it. 3 Leon. 18. 4 Leon. 237, 238, 


If a Copyholder being a Jointenant, ſurrenders 
out of Court his Part into the Lord's Hands, ac- 
cording to the Cuſtom, to the Uſe of his Will, and 
dies, and at the next Court this is preſented, his 
Deviſee ſhall have the Eſtate ; for by the Surrender 


the Jointure was ſever'd, and the Eſtate paſs'd to 


the Lord on a Condition ſubſequent, that the Sur- 
render were preſented at the next Court. And 


where a Copyholder ſurrenders to the Uſe of his 


Will, and afterwards deviſes the Land to J. S. and 
dies, in ſuch Caſe the Lands do not paſs by the 
Will, but by the Surrender; the Will being only a 
Declaration of the Uſes of the Surrender: But 
where the Husband deviſed his Copyhold Lands to 
his Wife during her Life, and that ſhe ſhould ſell 


the Reverſion for Payment of his Debts; and ſome- 
time after the making his Will, he ſurrerdred the 


ſaid Copyhold in Court to the Uſe of his Wife, and 


died; adjudged that the Widow might make a 


good Title to the Purchaſer of the Reverſion, for - 
upon Payment of the Purchaſe Money, he ſhall be 
in under the Will. 1 Inſt. 59. 1 Bulſt. 200. Cro. 
Eliz, 68. 8 ET | 
Where a Grant was made by a Lady of a Manor 


of Part of it, being ancient Copyhold, to one and 


his Heirs ; and afterwards ſhe granted the Inheri- 


tance of the ſame Copyhold to a Stranger in Fee: 


In 
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In this Caſe it was reſolv'd, that Cuſtom has fo 
 eſtabliſh'd the Eſtate of a Copyholder, that Seve- 

rance of the Inheritance of the Copyhold from the 
Manor ſhall not deſtroy the Copyhold Eſtate: Yet 
whereas here was a Deviſe, and Surrender to the 
Uſſe of the Will, after the Severance of the Inherj- 

tance from the ſaid Manor, that was void, be- 
cauſe the Lands were not Parcel of the Manor at 
the Time of the Surrender; and the Will alone, 


without a Surrender, cannot paſs a Copyhold E- 


ſtate, and therefore wy Land ſhall go to the Heir 
by Diſcent. 4 Rep. 2 

Tho? Equity will fopply the want of a 3 
of a Copy hold, in ſome extraordinary Caſes. If 
Proviſion is made by Will for younger Children, 
and there is a Defect in the Surrender; as if it be 
made into the Hands of one cuſtomary Tenant, 
when by the Cuſtom it ought to be made by the 
Hands of two ſuch Tenants, &c. this Defe& may 
be ſupplied in Equity againſt the eldeſt Son and 
Heir; and there are ſeveral Precedents of Sur- 
renders ſupplied, in Favour of Children, Creditors 
and Purchaſers. But tho' the Court of Chancery 
will ſupply the want of a Surrender for Payment 
of Debts; yet nor for the Wife againſt an Heir at 
law, who would be diſinherited thereby, or for 
younger Children againſt an Elder, to make them 
in a better Condition than the Elder. 1 Vern, 132. 
Aich. 1729. Abr. Ca. Eq. 123,124 | 

It has been decreed, that all Deviſes by Copy- 
holders, for the Uſe of Children or Creditors; and 
all Charges made by tbem upon their Lands, for 
the Benefit of Children or Creditors, will be good 
in a Court of Equity, tho* there was no Surrender 
to theſe Uſes. One having by Will deviſed a 
Copyhold Eſtate to his Grandſun; Somers Lord 


Chancellor decreed the Will good, and that Equity 
= ought 


dught to ſupply a Surrender as well in ſuch Caſe» 
as in Caſe of a Son; for that a Grandſon was in 
the Eve of the Law a Son, and the Grandfather 
was bound to provide for him: But the Houſe of 
Lords reverſed this Decree ; and held, that Equity 

| ought not to ſupply ſuch a Defe& in Disfavour of 
the Heir at Law, unleſs ic were in Favour of a 
Fon or Daughter; and not then neither, if it was 
to diſinherit the eldeſt Son. 3 Salk. 84. 1 Salk, 
3 if a Man deviſes a Copyhold Eſtate to a Charity, 
itt ſhall be a good Appointment within the Statute 
ol Charitable Uſes, tho' there ſhall be no Surrender 
to the Uſe of his Will. A Ceſtui que Truſt of a 
Copyhold, having an equitable [ntereſt only, may 


* deviſe it without any Surrender: In the Caſe of 


Tenant ion Tail of the Truſt of a Copyhold Eſtate, 
with Remainders over, he offered to ſurrender in 
the Lord's Court, but was refuſed, not having the 
legal Eſtate ; and thereupon he made his Will, and 
deviſed his Eſtate to his Wife and Children; the 


Court conceived the Will here ſufficient to bar the 


Intail of a Truſt, and decreed the Eſtate to go ac- 
| cording to the Will. Nelſ. Chan. Rep. 75. 2 Fern. 
680; , | 

A Copyholder of Inheritance borrowed Money, 


and for ſecuring the Repayment thereof, ſurren- 


dered his Copyhold by way of Mortgage, to the 
Uſe of the Mortgagee and his Heirs ; this Surrender 
was not preſented in Court, as it ought, for which 
Reaſon it was void; and the Copyholder became 
2 Bankrupt, and died before any Preſentment, and 
his Eſtate was aſſign'd to the Creditors : The Lord 
Chancellor, tho' he at firſt doubted, decreed that 

the Surrender ſhould be ſupplied againſt the Af 
ſignees; for upon a defective Surrender, the Eſtate 

is bound ia Equity; and in this Caſe the Aſſignee 


za: Of Copyhold Eſkates, 
Nall be n Truſtee for the Mortgagee. Where a 
Copyholder had borrow'd a Sum of Money, and 
agreed to ſurrender his Copyhold to ſecure the 
"Repayment ; but dying before he made any Sur- 
render, it was adjudged that his Son, an Infant, 
ſhould ſurrender when he came to Age. 2 Salk. 
449 See 1 Chan. Caf. 272. | „ 
In caſe of a Copyholder in Fee, who ſurrendered 
out of Court into the Hands of two Tenants of 
the Manor, all his Copyhold Eſtate to the Uſe of 
the Surrendree and his Heirs; on Condition to be 
void on the Payment of a certain Sum of Money to 
the Surrendree at à certain Day; before that Day 
came, the Surrenderor made another Surrender of 
Part of the ſame Lands to the Uſe of C. D. and 
his Heirs; afterwards he paid the Money, and then 
made a thiid Surrender of the Lands to the Uſe of 
L. D. and his Heirs. Theſe two laſt Surrenders - 
were hiſt preſented, and C. D. was admitted into 
that Part of the Eſtate which was ſurrendered to 
him; and L. D. admitted to the Reſt, and the firſt 
Surrender was never preſented at all: It was in- 
ſiſted in an Ejectment, that the ſecond Surrender \ 
made to C. D. of Part of the Lands was not good, 
becauſe by the firſt Surrender all the Eſtate was 
out of the Surrenderor, until he had performed 
the Condition, which not being done when he 
made the ſecond Surrender, it muſt therefore be 
void; for he had no Manner of Intereſt then to 
Surrender, tho' he performed the Condition after- | 
wards: But adjudged that the Surrender into the 
Hands of the two cuſtomary Tenants was no more 
than the Beginning of the Eſtate of the Surrendree, 
which vot being perſected by Preſentment and Ad- 
mittance, the Right of the Copyhold Eſtate ſtil) re- 
mained in the Surrenderor, which he might tranſ- 
WEL 5 | 1 : fer 


— 
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| fer by a ſecond Surrender. Cro. Car. 273, 283. 
3 Cro. 422, 7 | . 5 
A conditional Surrender was made by Copy- 
holder in Fee ſor ſecuring a Sum of Money at the 
End of ſix Months; the Money not being paid, 
and the Mortgagee willing to continue his Money, 
* they deſired the Lord that the old Surrender might 
de taken up, and a new one made for fix Months 
f | longer: But the Lord required his Fine, and that 
2 the Mortgagee ſhould come in and be admitted; 
and the Court of Chancery being of Opinion, that 
Equity could nor relieve againſt the Fine, the 
Matter was ended by Compromiſe, and a Fine of 
40 J. paid to the Lord, the Eflate being 100 J. a 
Year. 2 Vern. 367. „%%% Lwp 
Upon the Mortgage of Copyhold Lands, the 
Mortgagor ſurrenders into the Hands of two cuſto- 
mary T enants, to the Uſe of the Mortgagee, upon 
Condition to be void, if the Money be paid on 
ſuch a Day, and to avoid the Lord's Fine this Sur- 
render was not preſented at the next Courr ; but 
=. aſter the Court was over, a new Surrender was 
made into the Hands of two Tenants, with De- 
ſign fo to do from Time to Time, as often as any 
Court ſhould be holden, which has been generally 
_ practiſed in many Manos; the Lord hereupon in- 
lifted, that this Non preſentment was at Law a 
Forfeiture, and Relief was denied againſt it in 
 Faoky, BS. 5 
If the Lord inſiſts upon an extravagant Fine, for 
a Renewal of an Eſtate, he ſhall be reſtrained to 
what is reaſonable, alcho? the Fine js arbitrary and 
| uncertain; but having demanded eight or ten Years 
Value of the Land, the Court decreed him only 
two Years Value. In Caſe the Fine demanded is 
unreaſonable, the Copyholder is not obliged to pay 
it; and tho? he himſelf-enly thinks it unreaſonable, 
T4 ©, ns 
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3:4 Of Copyhold Eſtates, 
and afterwards it is adjudg'd reaſonable; yet tis 
no Forfeiture of the Eſtate, being a Matter of Con- 
troverſy. Fines are due to the Lord on Admit- 
tances, and upon Surrenders on every Change of 
the Eſtate, according to Cuſtom ; and a Fine cer- 
tain, is to be paid preſently ; but if it be uncertain, 
the Copyholder is to have Notice, and Time to 
pay it. A Heriot is alſo a Duty to the Lord, rendred 
at the Death of the Tenant, or on a Surrender 
and Alienation of an Eſtate; and is the beſt Beaſt 
or Goods of the Tenant deceaſed, or otherwiſe 
according to the Cuſtom of the Manor: For 
Fines, or Heriots, the Lord may. diſtrain by Cu- 
ſtom, or have Action of Debt. Services to the 
Lord in general ſigniſy any Duty; and are not only 
annual and accidental, but corporal, as Homage, 
and Fealty, &'c. 2 Chan. Rep. 134. 1 Roll. Abr. 
505. 13 Rep. 2. Plowd. 96. 4 Rep. 27. 9. 
As to Forfeitures of Copyhold Fred if the 
Lord demands his Rent, and the Copyholdcr be- 
ing preſent denies to pay the ſame at the Time re- 
quired; or if the Lord on Admittance of a Copy- 
holder, the Fine by the Cuſtom of the Manor be- 
ing certain, demandeth his Fine, and the Tenant 
denieth to pay it upon Demand ; a Copyholder re- 
fuſing to do Suit of Court, on Warning given; 
and not performing the Services due to his Lord; 
or if he ſue a Replevin againſt the Lord, upon the 
Lord's lawful Diſtreſs for his Rents or Services; or 
if he commits any voluntary or permiſſive Waſte 
on his Copyhold, or cuts down Timber-trees, un- 
leſs it be for Reparations, &c. all theſe are For- 
feitures : Tho' if an Under-Leſſee for Years of a2 
Copyholder, cut down Timber, this ſhall not be a 
Forfeiture of the Copyhold Eſtate, but the Lord is 
put to his Action of the Caſe againſt the Leſſee. 
Alſo if the Lord cuts down all the Copyholder's 
2 „ . Trees, 
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Trees, and do not leave him Firewood, Cc. the 
Tenant may have Caſe againſt him. 3 Lev. 128. 
1 Bulſt. 150. Style 233. 1 Brownl. 231. a 
Where a Copyholder for Life fells Timber- 
trees, the Lord may take them, and the Eſtate is 
forfeited : And if a Copyhold is granted to two 
ſor their Lives ſucceſſively, where the Cuſtom is, 
that they ſhall not ſell Trees; if the firſt Copy- 
holder for Life cut down Trees, &c. tis not only 
a Forfeiture of his own Eſtate during Life, but of 
him in Remainder for Life: But in other Caſes, 

ſuch Copybolder committing Waſte, ſhall not ſor- 
feit the Eſtate of him in Remainder; and when a 
Surrender is made with Remainders over in Fee, 
Caſe lies for him in Remainder againſt a Copy- 
holder for Life, who commits Waſte, Cc. A Co- 
pyholder for Life had committed a Forfeiture, by 
cutting of Timber-trees, and the Lord entred, and 
admitted the Remainder-Man; then the Copy- 
holder brought his Bill in Chancery, offering that 
if on a Trial it ſhould appear to be Waſte, and 
that he cut the Trees with ſuch Intent, to make 
SatisfaCtion ; it was here decreed that he ſhould be 
relieved, and that the Remainder-Man ſhould de- 
liver Poſſeſſion and Account for the meſne Profits. 
And one of our Lord Keepers declared, that the 
Rules of Equity were not ſo ſtrict, but that Relief 
might even be given againſt voluntary Waſte and 
Forfeiture ; upon putting the Eſtate into good Re- 
pair, and paying all Coſts, Cc. Moor 49. Cro. 
Elix. 880. 1 Chan. Ca. 95. 2 Vern. 664. 
The general Cuſtom of Copyholds allows a 
_ Copyholder to make a Leaſe for one Year of his 
Copyhold Eſtate, and no more, without incurring 
2 Forfeiture; and he cannot make any Leaſe for 
another Year in Reverſion, or which may continue 


for more than a Year immediately, and not to com- 
1 mence 
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mence at a Day to come, except he have a Li- 
cence from the Lord to let for Years; if he doth, _ 
he will forfeit his Eſtate: It has been adjudg'd, 
that if a Copyholder make a Leaſe for a Year war- 
ranted by the Cuſtom, and ſo from Year to Year 
during ten Years, 'tis a Leafe for ten Years, and a 
| Forfciture of his Copybold : But a Copyholder may 
make a Leaſe for a Year, and covenant with the 
. Leſſee; that after the End of that Year, he hal] 
have and enjoy the Lands for another Year, and ſo 
de Anno ia Annum duing the Space of ſeven 
Years, Cc. and be no Forſeiture; for there is no 
lawful Leaſe but for a Year only. Cro. Fac. 301, 
1 Roll. Abr. 848. 2 Mod. 81. 3 5 

All Forfeitures of Copyhold Eſlates are to the 
Lord of the Manor, for the Land is held of him; 
and they are moſtly cauſed by Acts contrary to the 
Tenure : Tho' a ſucceeding Lord of a Manor, ſhall 
not have any Advantage of a Forfeiture by Walte 
done by a Copyholder, in the Time of his Prede- 
cefſor; it is a perſonal Wrong, which dies with the 
Perſon, and mult be took Advantage of by him 
that was wronged. Ard if a preſence Lord duth 
any Thing whereby he acknowledges the Perſon to 
be his Tenant after Forfeiture, this Acknowledg- 
ment amounts to a Confirmation of his Eſtate. 
2 Sid. 8. Coke's Cop. 61. 1 Salk. 187. on 

On Forfeiture of a Copyhold generally, tis ſaid 
the Lord may grant it before Seiſure; becauſe it is 
a Determination of the Will, and is immediately in 
the Lord as in his Reverſion: But the Forfeitures 
proceeding from Felonies, Alienation by Deed, G 
muſt be 5 in Court. And where Lands are 
nga „or fallen to the Lord, for want of an 

eir to inherit them, c. before the Lord can 
enter upon the Eſtate, the Homage Jury ought to 
preſent it; and Proclamation ſhould be made to 
Sag give 


Lords and Tenants, 327 
give publick Notice, that if any Man come in and 
make a juſt Claim, he ſhall be receiv'd; and the 


Homage finding it clear, intitle the Lord to the 
Lands eicheared. 2 Inſt. 36. : "3 


It is ſaid all Eſcheats, Forfeitures, and the like, 
are tantamount to Surrenders in Law, & c. And if 
a Lord to whom a Copyhold comes by [:ſcheat, or 


otherwiſe, leaſes it for one Year, Haif a Lear, or 
any certain Time, the Copyhold is extinguifh'd;; 


but had the Leaſe been only at Will, it would have 


been no Extinguiſhment, for notwithſtanding ir 
was in the Lord's Power to demiſe it by Copy: 


And in Caſe ſuch a Leaſe be made by Tenant for 
Life, then is the Copyholder during his Life only 
in Suſpence, and his Eſtate revives on the Deſcent 
to the next Heir. If a Copyholder accept a Leaſe 


: for Years of the Lord, of the ſame Lands he holds 


by Copy, the Copyhold is extinguiſhed ; but by 
Leaſe of the Manor, the Copyhold is only ſuſpend- 
ed during the Leaſe. Generally a Copyhold is 


extinct, whenever it becomes not demiſable by 
Copy: And where a Copyhold is enſranchiſed or 


extinguiſhed, the cuſlomary Rights of Common, 


c. are loſt and gone. 2 Sid. 35. 4 Rep. 31. Cro. 


Elix. 7. Coke's Cop. 62. 1 Satk. 366. WO: 
Copyholders may intail Copyhold Lands, and 
bar the [ztails and Remainders, by committing a 


Forfeiture; as making a Leaſe without Licenſe, &c. 
and then the Lord is to make three Proclamations, 
and ſeiſe the Copyhold, aſter which the Lands are 

granted to the Copyholder, and his Heirs, @c. 

this is the Manner in ſome Places; but it muſt be 

_ warranted by the Cuſtom. And a Copyhold ſhall 


be barred by a Recovery, by ſpecial Cuſtom; alſo 
a Surrender may cut off the Tail, and bar the 
Iſſue by Cuſtom: A Plaint may be made in the 


Court of the Manor, in the Nature of a real Ac- 
— * 
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38 Of Copyhold Eſtates, 
tion, and Recovery ſhall be had therein againſt 
Tenant in Tail, which ſhall be a Diſcontinuance 


to the Eſtate-tail. But a Fine and Recovery at 


Common Law, wil not deſtroy a Copyhold Eſtate; 
becauſe Common Law Aſſurances do not work 
upon the Aſſurance of the Copyhold. Tho' Co- 
pyhold Lands, by Fine with Proclamations, ac- 
cording to Statute, and five Years Non-claim, will 
be barred. 2 Danv. Abr. 191. 1 Sid. 314. 1 Inſt. 
60. 1 Roll. Abr. 506, 1 Brownl. 121. Stat. 4 H.7. 
When any Statute or Act of Parliament alters the 
Service, Cuſtoms, Tenure and Intereſt of Lands, 
which may be prejudicial to the Lord or Tenant, 
there the general Words of ſuch an Act ſhall not 


extend to Copy holds; and the Reaſon why Copy- 


hold Lands have been adjudged not to be within 
Statutes, which contain general Words, is becauſe of 
the Reſpect to the Lord's Prejudice. Copyholders 
are not within the Statute 27 H. 8. of Jointures on 


Women; nor the 32 H. 8. c. 18. of Leaſes, Copy- 


Copy hold Eitates are within the Statute 18 Ed. 1. 
of Limitation of Actions; a Surrendree of a Copy- 
hold Reverſion, is wit hin the Equity of the 32 H. 
8. c. 3. to bring Action of Debt or Covenant a- 
gainſt a Leſſee, &c. and Copyholds are within the 


13 Eliz. &c. againſt Bankrupts. The Lord ſhall 


have the Cuſtody of the Lands of Ideots, &c. and 


Holds being in their Nature demiſeable only by 
Copy; they are not within the Statute of Uſes ; 
nor are Copybolds extendible in Execution: But 


the Guardianſhip of Heirs, if there be a Cuſtom 
for it. 3 Rep. 7. 3 Lev. 395. 1 Nelſ. Abr. 492, 


$22. 1 Salk. 185. Carthew 205. | 


Copyhold Inheritances have no collateral Quali- 
ties, which do not concern the Diſcent, as other 
Inheritances at the Common Law have; and there- 


fore ſuch cuſtomary Inheritance ſhall not be Aſſets, 
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to charge the Heir in an Action of Debt, on a 


Bond made by his Anceſtor, altho' he binds him- 


ſelf and his Heirs; neither ſhall the Wife of a 


Copyholder in Fee be endowed; nor the Husband 


of a Woman Inheretrix of fuck Eſtate be Tenant 


by the Curteſy ; nor ſhall a Diſcent of a oy woo 
Eſtate toll the Entry of him who has a cuſtomary 


Right to it, &c. But by ſpecial Cuſtom, there 


may be Dower, and Tenancy by the Curteſy, &c. 


4 Rep. 22. Foph. 188. 2 Bulſt. 337. Cro. Eliz. 
61. 8 
, The Copyholders hold their Eſtates free from 
Charges of Dower to the L6rd's Lady, tho' the 
Grants and Admiſſions were ſubſequent to her Ti- 
tle of Dower ; becauſe they are created by Cuſtom, 
which is paramount to the T itle of Dower. 4 Rep. 
24. The Difference between Copybolds, and 


8 cuſtomary Freeholds, which paſs by Surrender; 5 
and that an Eſtate cannot be a Copybold Eſtate, 


tho' tt be held by (opy according to the Cuſtom ork 
r 


the Manor, — it be alſo at che i 4 of the Lo 


ſee 1 Salk. 365. 


The 
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339 Of Coprhold Ellates, 


The Form of a Grant of a cd Z- | 
Hate for Lives, and Admittance thereon. 


Manor N At à Court-Baron of S. D. Elq; Lord of 
of A. the Manor aforeſaid, held for the ſaid 
A Manor the Day, Oc. of October 

in the twelfth Year of the Reign of 
the Lord George' the Second, by the 
Grace of God, King of Great Britain, 

France and [relaud, Defender of the 
Faith, Cc. and in the Ycar of our 
Lord 1740. Before J. V. Gentleman, 
Steward there; It was inrolled among 
other Things as follows: 


T this Court came B. D. 150 took of the 
Loid of the Manor aforeſaid, by the Deli- 
very of the Steward aforeſaid, ene Meſſuage or 


Tenement, and fiſteen Acres of Land, Meadow 
and Paſture, with their Appurtenances lying and 
being within the ſaid Manor, late in the Tenute 


of T. F. deceaſed: To have and to hold the (aid 
Tenement, and fifteen Acres of Land, with all and 
fingular the Appurtenances unto the aforeſaid 
B. D. and alſo to J. aud T. his Sons, for the 
Term of their Lives, and the Life of either of 
them longeſt living ſucceſſively, at the Will of the 
Lord, according to the Cuitom of the Manor afore- 
f2id; By the Rent of three Shillings and four 
Pence by the Year, and for a Heriot when ic hap- 
pens 20 5. And by all other Rents, Works, Suits, 
Cuſtoms and Services therefore due, and of Right 
zccuſtomed; and for ſuch Eſtate and Entry ſo in 
the Premiſſes had, the ſaid B. O. gives to the 


Lord for a Fine lixty Pounds before-hand paid, and 
| 0 | lo 


Life of the longeſt Liver of them ſucceſſively, at 
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ſo he is admitted Tenant thereof, and doth his 
Fealty, but the Fealties of the others are reſpired 


until, Cc. Dated by Copy of the Rolls of the 
aforeſaid Court, the Day and Year aboveſaid. 


Examined with the Rolls 
of the ſaid Court, 


By me T W. Steward there. 
A Surrender and new Grant for Lives. 


A T this Court came M. E. who claims to hold 
for the Term of his Life, and the Life of R. 


his Son, by Copy of Court-Roll of the Manor 


there, bearing Date, @c. one Tenement called, 


Cc. with the Appurtenances, within the Manor 


aforeſaid ; and all and ſingular the Premiſſes, and 
the whole Eſtate thereof, Right, Title, Intereſt, 


Poſſeſſion, Reverſion, Claim and Demand of him 


the ſaid M. E. and R. his Son, (the ſaid M. being 


ſole Purchaſer of the Premiſſes) together with the 
Copy thereof made now to be cancelled, into the 
Hands of the Lord in the aforeſaid Court he hath 


ſurrendred, that the ſaid Lord may do therewith 
according to his Will, from whence there accrues 
to the Lord a Heriot, which is included in the 


Fine here under-written; whereupon afterwards to 


this ſaine Court came the ſaid M. E. and R. his 


Son, and took of the Lord in the ſaid Court by 


the Delivery of the Steward, the aforeſaid Pre- 


miſſes with the Appurtenances: To have and 10 
| bald the Tenement ard Premiſſes aforeſaid, with all 


and ſingular the Appurtenances, to the ſaid M. E. 
and R. E. and alſo to A. E. Daughter of the ſaid 
M. E. for the Term of their Lives, and of the 


the 


332 Ok Copyhold Eſffates, 
the Will of the Lord, according to the Cuſtom of 

the Manor aforeſaid ; By the Rent therefore by 
the Year of 16s. 8 d. and one Heriot when it 
ſhall happen, and by all other Rents, Burdens, 
Works, Suits, Cuſtoms and Services formerly due 
and of Right accuſtomed; and the ſaid M. and R. 
to have ſuch Eſtate in, and Entry on the Pre- 
miſſes, give to the Lord for a Fine 120 J. before- 
band paid, and ſo the ſaid M. is admitted Tenant 
thereof, and doth his Fealty to the Lord, but the 
Fealties of the ſaid R. and A. are reſpited until, &c. 


4 Grant of a Reverſion of a Copyhold. 


T this Court came T. B. and took of the 
Lord by the Delivery of the Steward there, 
according to the Cuſtom of the ſaid Manor, the 
Reverſion of one Meſſuage or Tenement, Cc. 
within the Manor aforeſaid, with the Appurte- 
nances, now in the Tenure of E. R. To have 
and to hold the ſaid Reverſion and alſo the Meſ- 
ſuage and Premiſſes aforeſaid to the ſaid T. B. and 
N. B. his Son for the Term of their Lives, and 
the Life of the longeſt Liver of them, according to 
the Cuſtom. of the Manor aforeſaid, from and im- 
mediately after the Death, Surrender or Forfeiture 
of the aforelaid E. R. or otherwiſe the ſaid Pre- 
miſſes ſhall come and happen to fall into the Hands 
of the Lord; By the Rent therefore by the Year of 
iv 5. iii d. when it ſball happen, and by all other 
Rents, Burdens, Works, Cuſtoms and Services 
therefore due and of Right accuſtomed; and for 
fuch Eſtate ſo in the Premiſſes had, the ſaid T. B. 
gives to the Lord for a Fine xxvi l before- hand 


paid, and ſo he is admitted Tenant thereof as in 
is | Rever- 
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Reverſion, and his Fealty is reſpited until the faid 
Reverhon do happen. Eo 


A Surrender of the Reverſion of a Copy- 
Hold for Lines, and Re-grant, with an 
Exception. TREES 


O this Court came D. J. and ſurrendred into 

1 the Hands of the Lord by the Hands of the 

Steward aforeſaid, according to the Cuſtom of the 
Manor aforeſaid, the Reveiſion of one Tenement, 
and Cloſe of Land, called, &c. containing by E- 
ſtimation, @c. more or leſs, within the Manor a- 
foreſaid, and all the Eſtate, Right, Title, Intereſt, 
Claim and Demand of the ſaid D. of and in the 
Premifſes aforeſaid, with the Appurtenances, by 
Virtue of a Copy of Court. Rolf beating Date, 
Cc. together with the ſaid Copy to be cancelled 
and made void; and thereupon afterwards to this 
ſame Court came again the ſaid D. F. and took of 
the Lord aſoreſaid, by the Delivery of the Steward 
aforeſaid, according to the Cuſtom of the Manor, 
the Reverſion aforeſaid, of all and ſingular the 
Premiſſes aforeſaid, with the Appurtenances, (ex- 
cept and always reſerved to the Lord of the Manor 
aforeſaid, his Heirs and Aſſigns, all Coals and Mines 
of Coal in and upon the ſaid Premiſſes, or any 
Part thereof, with Power and I iberty for the Lords 
of the ſaid Manor for the Time being and at all 
Times, their Heirs and Aſſigns, by all Ways and 
Means, to dig for, take and carry away the ſame) : 
To have and to hold all and fingular the Premiſſes 
aforeſaid, with the Appurtenances, (except before 
excepted) to the faid D. F. and E. his Wife for 
the Term of their Lives, and the Life of either of 
them longeſt living ſucceſſively, at the Will of the 


334 Of Copphold Eſtates, 
Lord, according to the Coſtom of the Manor a- 
foreſaid, immediately after the Death, Surrender, 
Forfeiture, or other Determination of the Eltate 
which I. J. now hath in the Premiſſes aforeſaid 
for Term of his Life; rendring therefore yearly the 
Rent of, . and one Heriot when it ſhall happen, 
and all cther Burdens, Works, Cuſtoms, Rents 
and Services, therefore firſt due and of Right ac- 
cuſtomed; and for ſuch Eſtate ſo had in the Pre- 
miſſes the ſaid D. J. gives to the Lord of the Ma- 
nor aforeſaid for a Fine, &c. And lo the ſaid O. J. 
and E. his Wiſe are admitted Tenants thereof in 
Reverſion, but the Fealty of each of them reſpec- 
tively is reſpited until, Cc. 


A Surrender of Copyhold Lands by Attor- 
ney, aud a new Grant upon it. 


A bis Court came B. R. of, &c. in the Pa- 
raſh of S. in the County of D. Yeoman, by 
Virtue of a Letter or Warrant of Attorney in Wri- 
ting bearing Date the Day, Cc. of this Month of 
October, made by T. R "bf, c. within the Manor 
s ſoreſaid, and now produced in Court, which ſaid 
T. R claims to hold for the Term of his Life and the 
Liſe of J. his Son by Copy of Court-Roll of the 
Manor there berring Date, c. one Cloſe of Land 
called, & c. containing by Eſtimation two Acres, 
one Cloſe of Meadow called, &c. and containing, 
Cc. And alſo, Cc. with all their Appurtenances ; 
end all and ſingular the Premiſſes, and the whole 
Eſtate thereof, Title, Intereſt, Poſſeſſion, Rever- 
ſion, Claim and Demand of him the ſaid T. R. and 
I. his Son, (together with the ſaid Copy to be can- 
celled) the ſaid 7. R. being fole Purchaſer of the 
Premiſſes, he the ſaid B. & for and in the Name 
5 5 of 
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of the ſaid T. R. into the Hands of the Lord io 


the aforeſaid Court hath ſurrendred, that the ſaid 
Lord may do therewith his Will, from whence 
there happens to the Lord a Heriot, which is in- 
cluded in the Fine under-written ; whereupon to 


this ſame Court came the ſaid T. R. by the ſaid 
B. R. his Attorney aforeſaid, and a-new took of 


the Lord in the aforeſaid Court, by the Delivery 
of the Steward aforeſaid, all and ſingular the 
Cloſes, Lands and Premiſſes aforeſaid, with all 


their Appurterances: To have and to hold the 


Cloſes and Premiſſes aforeſaid, with all and ſingu- 
lar their Appurtenances, to him the ſ2id T. R. and 


alſo the ſaid L. his Son, and A. Daughter of the 


ſaid I. for the Term of their Lives, and the Life 
of either of them longeſt Living ſucceſſively, at 


the Will of the Lord, according to the Cuſtom of 
the Manor aforeſaid; By the Rent therefore by the 


Year, Cc. and one Heriot when it ſhall happen, 
and by all other Rents, Works, &c. formerly due 
and of Right accuſtomed; and to have ſuch E- 
Race and Entry in the Premiſſes, the ſaid T. R. 
gives to the Lord for a Fine, &c. afore-hand paid, 
and ſo by the ſaid B. R. his Attorney he is ad- 
mitted Tenant thereof; but his Fealty and the 
Fealties of the others are reſpited until, &c. 


A Surrender and new Grant of a Copybold 
Eſtate for Lives, with a Licence 70 let 


the ſame. 


-T O this Court came E. T who claim'd to hold 


1 for Term of his Life, and the Lives of E. 
and S his Children, by Copy of Court- Roll of the 
Manor there, bearing Date, &c. one Meſſuage or 


Tenement, and one Cloſe of Paſlure or arable 
| Land, 
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336 Of Copyhold Eſtates, 
Land, containing by Eſtimation, &c. with the 
Appurtenances within the Manor aforeſaid ; and all 
and ſingular the Premiſſes, and the whole Eſtate 
thereof, Right, Title, Intereſt, Poſſeſſion, Rever- 
ſion, Claim and Demand as well of him the ſaid 
E. the Father, as of the ſaid E. and S. his Cbil- 
dren, and of either of them, together with the 
Copy thereof made to be cancelled, (he the faid 
E. the Father being ſole Purchaſer of the Pre- 
miſſes) into the Hands of the Lord in the afore- 
ſaid Court hath ſurrendred, to the Intent the Lord 
may do therewith his Will, upon which there ac- 
crueth to the Lord a Heriot, which is included in 
the Fine here under- written; whereupon to this 
ſame Court came the ſaid E. the Father, and E. 
his Son and took of the Lord in the aforeſaid 
Court, all and ſingular the Premiſſes aforeſaid with 
the Appurtenances; To have and to hold all and 
ſingular the ſaid Premiſſes, with their Appurte- 
nances, to the ſaid E. T. the Father and E. his 
Son, and alſo to M. T. Daughter of the ſaid E. T. 
the Son, for the Term of their Lives, and the Liſe 
of every and either of them longeſt Living ſucceſ- 
ſively, at the Will of the Lord, according to the. 
Cuſtom of the Manor aforeſaid ; By the Rent 
therefore by the Year of xiis. and one Herior 
when it ſhall happen, and by all other Rents, - 
"Burdens, Works, Suits, Cuſtoms and Services 
formerly due and of Right accuſtomed; and for 
ſuch Eſtate fo had in the Premifles, as aforeſaid, 
the ſaid E. the Father and E. the Son give to the 
Lord for a Fine xxxvi I. before-hand paid; and ſo 
the ſaid E. the Father is admitted Tenant thereof, 
and doth his Fealty to the Lord, but the Fealties 
of the ſaid E. the Son and A. are reſpired until, 
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And further Licence is granted to the ſaid E. T. 
the Father and E. his Son to let the aforeſaid Meſ- 


ſuage or Tenement and Cloſe of Paſture above 


ranted, with the Appurtenances, to J. G. of, 


Cc. in the County of , Yeoman, his Executors, 


. Adminiſtrators or Aſſigns, (or to any Under. te- 


nant or Under-tenants) for the Term of twenty- 
one Years now next coming or enſuing, if he the 


ſaid E. T. the Father, E. the Son, and M. T. or 


either of them ſhall ſo long live; provided that the 


Houſes, Hedges, Ditches, and other Incloſures, 


be from Time to Time kept well and ſufficiently 
repaired and amended, and the Rents, Burdens, 
Works, Suits, Cuſtoms and Services therefore due 
to the Lord, be well and truly paid, rendered and 
performed: Otherwiſe this Licence ſhall be void. 


An Admittance to a Copyhold in Fee. 


TO this Court A. B. of, Fc. came in his pro- 
per Perſon, and humbly deſired of the Lord 


to be admitted Tenant to one cuftomary Meſſuage 


or Tenement known by the Name of, &c. and 
two Cloſes or Parcels of cuſtomary Land, with the 
Appurtenances, containing by Eſtimation four 
Acres, more or leſs, to him lately forfeited, or 
fallen, c. Mpbereto the Lord by the Steward 


| aforeſaid hath conſented, and hath delivered him 


Seiſin thereof by the Rod or Verge; To have and 


to hold the ſame to the ſaid A. B. his Heirs and 
. Aſſigns for ever, by the Rod, at the Will of the 
Lord, according to the Cuſtom of the Manor afore- 
ſaid, by the Rent and Services therefore formerly 


due and of Right accuſtomed ; and he gives to the 
Lord for a Fine, Cc. and is admitted Tenant 
ß | | 
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A Surrender ard Aamiſſ jon of a  Copybolde 


in Fee. 


= - the this Court C, D. a cuſtomary Tenant of 
this Manor ſurrendred into the Hands of the 
Lord, by the Hands of the Steward aforeſaid, all 
that cuſtomary Tenement, Cc. called, &c. To 
the Uſe and Behoof of E. F. his Heirs and Aſſigns 
for ever; which ſaid E. F. being preſent here in 
Court, humbly deſired to be admitted to the Te- 
nement aforeſaid, with the Appurtenances, where- 
upon the Lord by his Steward aforeſaid hath grant- |} 
ed to him Seiſin thereof by the Rod: To have and 

to hold the Tenement aforeſaid to the ſaid E. F. 
his Heirs and Aſſigns, at the Will of the Lord ac- 
cording to the Cuſtom of the Manor aforeſaid; and 
he giveth to the Lord for a Fine, Cc. Is admitted 
Tenant thereof, and doth his "ny, Cc. 


The Admittance of a next Heir on the 
Death of a Tenant, and Surrender by a 
Aan and bis Wie. 


IT this Court it is preſented by che Homage 
aforeſaid, that A. B. late a cuſtomary Te- 
nant of the Manor aforeſaid, who held to him and 
his Heirs of the Lord of the ſaid Manor, by Copy 
of Court-Roll, according to the Cuſtom of the 
Manor, one Cottage or Tenement, &c. with the 
Appurtenances, by the Rent, Cc. Suit of Court 
and Services therefore due and accuſtomed, ſince 

the laſt Court died ſo ſeiſed thereof, and that E. D. 

Wiſe of L. D. of, &c. is Siſter and next Heir of 
the ſaid A. B. by Diſcent; which ſaid E. being 

e ä preſent 
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reſent here in Court, defired to be admitted Te- 
pant to the Premiſſes aforeſaid, with the Appurte— 
nances; here the Lord by his Steward aforeſaid 
bath conſented, and hath granted her Seilin there- 
of by the Rod: To have and to hold all and fingu- 
lar the Premiſſes aforefaid, with the Appurtenances, 
unto the ſaid E. D. her Heirs and Aſſigns for ever, of 
the Lord by the Rod, at the Will of the Lord, ac- 
cording to the Cuſtom of the Manor aforeſaid ; by 
the ſaid yearly Rent of, Cc. Fealty, Suit of Court, 
and other Services fore formerly due, and of 
Right accuſtomed; and ſhe gives to the Lord for 
a Fine for ſuch Entry, Fc. and doth TO and 
is admitted Tenant thereof. 


And afterwards at the ſame Court came the ſaid 


L. D. and E. his Wife, (the ſaid E. being firſt 
ſolely and ſecretly examined and conſenting) and 
ſurrendered all the Premiſſes aſoreſaid, with the 
Appurtenances, into the Hands of the Lord of the 
faid Manor, by his Steward aforeſaid; To the Uſe 
and Behoof of ſuch Perſon and Perſons, and to and 


for ſuch Uſes, Intents and Lurpoſes, as ſhe the 


faid E. by any Deed or Writing whatſoever, ei- 
ther with or without Power of Revocation, by 
her executed in the Preſence of two credible Wit— 
neſſes, or by her Lait Will and Teſtament (which 
he the faid L. hath given and granted, and by this 
Surrender gives and giants to the ſaid E. Power to 
make, and which he will at all Times - hereafter 
_ conſent to and confitm) by her in the Preſence of 
three credible Witneſſes executed, or to be execu- 


ted, ſhall limit, direct, deviſe or appoint. 


A Sur- 
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Surrender of a Copyhold in Fee, out of 
Court, npon Condition iu Nature of a 
Mortgage. 


T this Court the Homage preſent, that A. B. 
a cuſtomary Tenant of this Manor, ſince 
the laſt ard before this Court, that is to ſay, the 
Day, &c. ſurrendered into the Hands of the Lord 
of the ſaid Manor, by the Hands of C. D. and 
E. F. two other cuſtomary Tenants of the Manor 
aforeſaid, all that cuſtomary Meſſuage or Tene- 
ment, with all and ſingular its Appurtenances, fi- 
| teate, lying and being, Cc. within the Manor a- 
foreſaid, now in the Tenure of, & c. To the Uſe 
aud Behoof of T. H. of, &c. his Heirs and AM igns 
for ever. Provided always and under this Condi- 
tion, that if the ſaid 4. B. his Heirs, Executors, 
| Adminiſtrators or Aſſigns do and ſhall pay or cauſe 
to be paid to the ſaid T. H. his Executors, Admi- 
niſtrators or Aſſigns the full Sem of One hundred 
Pounds of lawful Money of Great Britain, in ot 
upon the Day of, &c. next enſuing the Surrender i 
aforeſaid, at the Houſe of him the ſaid 7. H. i- 
tuate, Cc. without Fraud or Delay, That then 
the Surrender aforeſaid ſhall be void and of no Ef- 
fect ; otherwiſe to remain in full Foice, 


Another Surrender on Condition recitcd, 
and the Condition perform'd, and # re 
Surrender upon Condition. 


\ \ 7 Hereas at the Court held for this Manor 
the Day, C. it was found by the Ho- 
mage, that T. 4. a * Tenant of the ſaid 
Manor, 
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Manor, out of Court, that is to ſay, on the Day 
of, &c. Surrendred into the Hands of the Lord, 
by the Hands of D. G. Bailiff, and in the Preſence 
of H. T. and R. S. two cultomary Tenants of the 
Manor aforeſaid, according to the Cuſtom of the 
ſaid Manor, All that cuſtomary Meſſuage or Tene- 
ment called, &c. or by whatſoever other Name 
the ſame is known, with all Orchards, Gardens, 
Houſes, and Appurtenances, and alſo three Acres 
of cuſtomary Land to the ſaid Meſſuage belonging, 
now in the Occupation of R. J. and the aforeſaid 
T. A. together with one other cuſtomary Cottage 
with the Appurtenances, now in the Tenure of 
L. A. To the Uſe and behoof of S. K of, ec. and 
his Heirs for ever; under a Condition, that if the 
ſaid T. A. ſhould pay to the ſaid S. K. the Sum of 
One hundred twenty-ſeven Pounds, and four Shil- 
lings, upon the Day, c. which ſhould be in the 
Year, Cc. then the ſaid Surrender to be void, 
otherwiſe to remain in ful] Force and Virtue : Now 
at this Court came J. A. of, Cc. aforeſaid, by the 
Conſent and Appointment of the ſaid & K. and 
acknowledged that full Satisfaction was made ac- 
| cording to the Form and Effect of the conditional 
Surrender aforeſaid. And afterwards to this ſame 
Court came the aforeſaid T. A. in his proper Per- 
ſon, and in open Court ſurrendered into the Hands 
of the Lord, by the Hands of his Steward afore- 
ſaid, all and ſingular the Premiſſes aforeſaid, with 
their Appurtenances, To the Uſe and Behoof of the 
ſaid J. A. and . A. of, &c. and their Heirs for 
ever: Upon Condition nevertheleſs, that if the 
ſaid T. A. his Heirs, Executors, Adminiſtrators or 
Aſſigns ſhall pay or cauſe to be paid to the ſaid 
J. A. and I. A. their Executors, Adminiſtrators 
or Aſſigns, the full Sum of One hundred and five 
Pounds of good and lawful Money of Great Bri- 
| 3 ek 
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_ tain, in or upon the Day of, Ic. which ſhall be 

in the Year of our Lord, Cc. for the Uſe and Be- 

nefit of the aforeſaid S. K. then this Surrender 

aforeſaid ſhall be void and of no Vigour; otherwiſe 
it ſhall x remain in full Force and Effect. EE, 


Surrender of Copy hold Lands in Fee to 


ſeveral Uſes, in . deration of Mar- 
ringe, preſented, and Admittance thereon. 


I is found by the Homage aſoreſaid, that A. B. 
who held to him and his Heirs of the Lord of 
this Manor, according to the Cuſtom of the Manor 
aforcſaid, one Meſſuage or Tenement, and, Cc. 
Lands, within the ſaid Manor, fince the laſt Court, 
2nd out of Court, furrendred into the Hands of the | 
Lord, by the Hands of J. V. and C. H. two cu- 
ſtomary Tenants of the Manor aforeſaid, according 
to the Cuſtom of this Manor, the ſaid Meſſuage or 


:Tenement and other the Premiſſes aforeſaid, with 


the Appurtenances, To the Uſe and Behoof of the 
ſaid A. B. and his Heirs and Aſſigns, until the So- 
lemnization of a certain Marriage intended (by 


God's Permiſſion) ſhortly to be had and folemnized + 


between C. B. Son and Heir apparent of the ſaid 
B. of the one Part, and E. C. of, &c. aforeſaid, 

Spinſter, of the other Part; and from and imme- 
diately aſter the Solemnization of the ſaid Mar— 
riage, then to the Uſe and Behoof the ſaid A. B. 
for and during the Term of his natural Life; and 
from and immediately after his Deceaſe, then to 
the Uſe and Behoof of S. his Wife, for and during 
the Term of her natural Life; and from and im- 
mediately after the Deceaſe of him the ſaid A. B. 
and S. his Wife, and the Deceaſe of the Survivor of 

them, then to the Uſe and Behoof of the ſaid C. B. 
I „ 1 for 
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for and during the Term of his natural Life; and 
from and immediately after the Deceaſe of them the 
ſaid A. B. and S his Wife and C. B. and the De- 
ceaſe of the longeſt Liver of them, then to the Uſe 
and Behoof of the ſaid E. intended Wife of the 
ſaid C. B. for and during the Term of her natural 
| Life; and from and immediately after the Deceaſe 
of them the ſaid A. B. and S. his Wife, and the ſaid 
C. B. and E. his intended Wife, and the Deceaſe of the 
longeſt Liver of them, then to the Uſe and Behoof 
of the Heirs of the Body of the ſaid C. B. on the 
Body of the ſaid E. lawfully begotten, or to be be- 
otten; and for Default of ſuch Iſſue, then to the 
Uſe and Behoof of the Heirs and Aſſigns of the 
ſaid C. B. for ever: To be holden of the Lord by 
the Rod, at the Will of the Lord, according to the 
Cuſtom of the Manor aforeſaid ; which ſaid 4. B. 
and S. his Wife ſince the laſt Court are dead. And 
now at this Court came the ſaid C. B. in his proper 
Perſon, and deſired to be admitted to the ſaid Meſ- 
ſuage or Tenement and other the Premiſſes afore- 
ſaid, with the Appurtenances, whereupon the Lord 
by his Steward aforeſaid, hath granted him Seiſin 
thereof by the Rod; To have and 10 hold to the 
ſaid C. B. and his Aſſ igns for. and during the Term 
of his natural Life, and to remain from thenceforth 
as above limited, To be heid of the Lord by the 
' yearly Rent of, &c. and other Services therefore 
formerly due and of Right accuſtomed; and he 
gives to the Lord for a Fine, Sc. doth his P ealty, 
and is admitted Tenant thereof. 5 


Surrender of Copyhold Land, to the 
Uſe of a Man's Laſt Will and Tefta- 


T this Court it is found and preſented by the 
Homage aforeſaid, I hat V. H. Gentleman, 
a cuſtomary Tenant of this Manor, ſince the laſt 


Court and before this Court, that is to ſay, the 


Day of, Cc. he ſurrendered out of Court into the 
Hands of the Lord of the Manor aforeſaid, by the 
Hands and Acceptance of D. T. and R. G. two 
cuſtomary Tenants of the ſaid Manor, &c. All 

that his Meſſuage or Tenement and two Acres of 
cuſtomary Land, with the Appurtenances, held of 
the Manor aforeſaid, and which now are or ſome 
Time were called, &c. And all that cuſtomary 
Meſſuage or Tenement, and ten Acres of cuſtomary 
and heriotable Land in, &c. ſome Time called, @c. 
Alſo all that other cuſtomary Meſſuage, &c. All which 
ſaid — or Tenements, Lands, Hereditaments 

and Premiſſes, are ſituate, lying and being within tbe 
Manor aforeſaid, and held of the ſame Manor; and 
alſo all other his cuſtomary Lands, Tenements and 
Hereditaments whatſoever held of the Manor afore- 
ſaid ; To the Uſe of the Laſt Will and Teſtament in 
Writing of him the ſaid . H. and ſuch Perſon or 
Perſons, and his or their Heirs, to whom the ſaid 
. H. by ſuch his Laſt Will and Teſtament ſhall 

Deviſe the ſame. . Es 


ff Ae". 
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A Recital and Preſentment of two Sur- 
renders, the laſt to the Uſe of the Mill, 
which is produced in Court, and Admiſ- 
fron accordingly. So 


7 Hereas at a Court held for this Manor the 
| Day of, Cc. in the Year, Cc. T. H. 
Clerk, and F. H. Doctor of Phyſick, and J. his 
Wife were admitted 2 to one Meſſuage or 
Tenement, and a Cloſe of Land containing hy E- 
ſtimation, Tc. lying in E. within the Manor a- 
ſorelaid, and alſo one other Cloſe of Land, &c. 
To hold the ſaid Meſſuage and Premiſſes, to the 
Uſe of the ſaid T. H. F. H. and J. for the 
Term of their Lives, and the Life of either of 
them longeſt Living, the Remainder thereof to 
the Heirs:of the ſaid T. H. And whereas at an- 
other Court held for this Manor the Day and 
Year, '&c. the ſaid T. H. ſurrendred into the 
Hands of the then Lord of this Manor, by the 
Hands of the then Steward, his Reverhon of the 
| ſaid Meſſuage and all other the Premiſſes, imme- 
diately after the Deceaſe of them the ſaid T. H. 
F. H. and 7. to the Uſe of S. then the Wife of 
the ſaid T. H. and her Aſſigus during her Life, 
which ſaid S was admitted thereto. And where- 
as alſo at another Court held for this Manor, the 
Day, and Year, Cc. the ſaid T. H. ſurrendred the 
ſame Premiſſes, to the Uſe of his Laſt Will and 
Teſtament in Writing, as in and by the ſeveral 
Rolls of the ſame Courts above- mentioned more 
fully and plainly appears. Now at this Court it 
is found and preſented by the Homage there, 
that the ſaid T. H. ſince the laſt and before this 
| e Court 
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Court is dead, and that upon his Death three 
Heriots happen and are due to the Lord of this 
Manor; and it is alſo found by the Homage a- 
foreſaid, that the aforeſaid S. F. H. and J. were 
all dead before the ſaid T. H. And furthermore 
it is found by the ſame Homage, that the ſaid 
T. H. by his Laſt Will and Teſtament in Writing, 
(brought here into Court) under the Hand and 
Seal of the ſaid T. bearing Date the Day, c. 
in the Year, &c. did give and deviſe the ſaid 
Meſſnage and Premiſſes as follows, in theſe. 
Words, that is to ' ſay, Whereas I have furren- 
dred all my Copyhold Lands, Tenements and He- 
reditaments, lying within the Manor of, &c. in 
the County of W. To ſuch Uſes, Intents and 
Purpoſes, as by my Laſt Will and Teſtament ſhould 
be expreſſed, limited and declared, as by the 
Surrenders thereof, and Copies of Court · Rolls of 
the ſaid Manor may appear : Now I do by this 
my Laſt Will and Teſtament expreſs, limit and 
declare, That the ſaid Surtenders of my ſaid Co- 
pyhold- Lands ſhall be to the Uſe of my dear Wife 
E. H. her Heirs and Aſſigus; and my Mind and 
Will is, that ſhe ſhall have the ſaid Lands and 
Premiſſes to her, her Heirs and Aſſigns for ever. 
And the ſaid E. H. being preſent here in Court, 
(and producing the ſaid Laſt Will and Teſtament 
of her ſaid late Husband, as is aforeſaid) defired 
that ſhe might be admitted Tenant to the Mel- 
ſuage or Tenement and other the Premiſles afore- 
ſaid; whereupon the Lord of the Manor afore- 
ſaid, by his Steward aforeſaid, at this Court hath 
granted and delivered to her Seiſin thereof by the 
Rod: To have and to hold the ſaid Meſſuage or 
Tenement and all and ſingular other the Premiſſes, 
with the Appurtenances, to the ſaid E. H. her 
Fe. Heirs 
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| Heirs and Aſſigns for ever, of the Lord by the 
Rod, at the Will of the Lord, according to the 
Cuſtom of the Manor aforeſaid; By the Rents and 
Services therefore formerly due and of Right ac- 
cuſtomed, and the ſaid E. H. hath paid to the 
Lord for a Fine to be admitted to have the ſaid 
Premiſſes thirty and five Pounds Sterling, and doth 
her Fealty, and ſhe is admitted Tenant there- 


of, c. | 


A Surrender of Copyhold Lands in Fee to 
the Uſe of a Mill preſented, Admittance 


1 this Court the Homage preſent, That A. B. 
a cuſtomary Tenant of this Manor, by a 
certain Surrender bearing Date the Day and 
Lear, Oc. ſurrendred into the Hands of the Lord 


of the Manor aforeſaid by the Rod, by the Hands 


and Acceptance of C. D. and E. F. two other 


_ cuſtomary Tenants of the ſaid Manor, All that 


cuſtomary Meſſuage or Tenement, &c. and alſo 
the Lands, Cc. with all Commons, Commodi- 


ties and Appurtenances whatſoever to the ſaid 


Meſſuage or Tenemeot and Premiſſes belonging or 
appertaining, To the Uſe and Behoof of ſuch Per- 


ſon and Perſons, and for ſuch Eſtate or Eſtates, 
as he the ſaid AJ. in and by his Laſt Will and 


Teſtament in Writing, under his Hand and Seal 
ſhould Name, direct and appoint: And further 
they preſent, that after the Making of the Surren- 
der aforeſaid, and before the holding this Court, 


the ſaid 4. made and ordained his Laſt Will and 


Teſtament in Writing, bearing Dare the Day of, 
Tc. and Year, &c. And by the ſame (among 
: „ other 


of the Deviſee, and Releaſe of the Heir. 
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ether Things) did give and deviſe in theſe fol- 
lowing Words, that is to ſay; I alſo give and 
bequeath unto my youngeſt Son T. B. my Meſſuage 


or Tenement at, &c. in the Occupation of, &c. 


with the Appurtenances thereunto belonging, To the 


Uſe and Behoof of the jaid T. B. his Heirs and 


Aſſigns for ever; and afterwards he died: Now 


at this Court came the ſaid T. B. and deſired to be 
admitted to the ſaid Meſſuage and Premiſſes, with 
the Appurtenances, according to the Form and Ef- 
fe of the ſaid Will; whereupon the Lord by his 
Steward aforeſaid, hath granted him Seiſin thereof 
by the Rod: To have and to hold the ſame to the 
ſaid T. and his Heirs, according to the Tenor of 


the ſaid Will, at the Will of the Lord, according 
to the Cuſtom of the Manor aforeſaid; By the 
Rent, Services and Cuſtoms therefore formerly due 


and of Right accuſtomed, and he gives to the 
Lord for a Fine, Cc. and is admitted Tenant 


thereof, but his Fealty is reſpited until he comes 


of Age, Oc. Afterwards at the ſame Court came 


W. B. eldeſt Son and Heir of the ſaid A. B. de- 


ceaſed, and in full and open Court ſurrendred, re- 
miſed and releaſed all his Eſtate, Right, Title, In- 
tereſt, Claim and Demand whatſoever of and in 
the Premiſſes aforeſaid, and every Part thereof, To 
the ſaid Z. B. and his Heirs for ever, 


Some 
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Some other uſeful Precedents of Deeds 


and Uiritings, relating to Eſtates. 


A Frechold Leaſe of Lands for three 


Lives abſolute. 


HIS Indenture made the Day, Cc. in the 
Twelfth Year of the Reign of our Sovereign 


Lord George the Second, Cc. and in the Year of 


our Lord, &c. Between T. D. of, &c. in the Coun- 
ty of W. Eſq; of the one Part, and J. E. of, &c. 


in the County, c. Yeoman, of the other Part: 


IWVitneſſeth that the ſaid T. D. for and in Conſidera- 
tion of the Sum of, &c. of lawful Money of Great 


Britain, to him in Hand paid by the ſaid J. E. 


before the Sealing and Delivery of theſe Preſents, 
the Receipt whereof he the ſaid T. D. doth hereby 
acknowledge, and thereof and of every Part there- 
of, doth acquit and diſcharge the ſaid J. E. his 
Heirs, Executors and Adminiſtrators, for ever by 
theſe Preſents; Hath demiſed, granted, and to 
Farm letten, and by theſe Preſents doth demiſe, 


grant and to Farm let unto the ſaid J. E. All. 
that Meſſuage or Tenement ſituate, lying and be- 


ing in, Cc. aforeſaid, with all Houſes, Edifices, 
Buildings, Gardens, Orchards, Backſides, Ways, 
Waters, Eaſements, Commons, and Appurtenances, 
to the ſaid Meſſuage or Tenement and Lands be- 


longing or appertaining, or therewith uſually uſed, 


letten or occupied, accepted and taken as Part, 
Parcel, or Member thereof, or of any Part — ; 
=. 0 
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To have and to hold the ſaid Meſſuage or Tene- 
ment and Premiſes, with all and ſingular the Ap- 
purtenances, unto the ſaid J. E. bis Heirs and 
Aſſigns, from the Day of the Date of theſe Pre- 
ſents, for, by and during the natural Lives of him 
the ſaid J. E. and R. E. his Son, and JJ. E. Son 
of, c. and for and during the Life natural of 
every and either of them longeſt living: Tielding 
and paying therefore yearly during the ſaid Term, 
unto the ſaid T. D. his Heirs and Aſſigns, the 
yearly Rent or Sum of, &c. at and upon the Feaſt- 
Days of the Annurciation of the Bleſſed Virgin 
Mary, and St. Michael the Archangel, by even 
and equal Portions, And if it ſhall happen the 
{aid yearly Rent of, Cc. to be behind and unpaid 
in Part, or in the Whole, by the Space of eight 
and twenty Days next aſter either of the ſaid Feaſts 
or Days of Payment, on which the ſame ought to 
be paid as aforeſaid, being lawfully demanded, 
and no ſufficient Diſtreſs or Diſtreſſes in or upon 
the ſaid Premiſſes can or may be found, whereby 
the ſame may be levied; that then, and from 
thenceforth, -it ſhall and may be lawful to and 
| for the faid T. D. his Heirs and Aſſigns, into the 
before demiſed Premifſes, with the Appurtenances, 
or into any Part thereof, in the Name of the Whole 
to re-enter, and the ſame to have again, repoſſeſs 
and enjoy, as in his or their former Right and 
Eſtate; and the ſaid 7. E. his Heirs and Aſſigns, 
from and out of the ſame, from thenceforth utterly 
to expel, amove, and put out; this Indenture, or 
any Thing herein contained to the contrary there- 
of in any wiſe notwithſtanding. And the ſaid 
J. E. for himſelf, his Heirs and Affigns, doth co- 
venant and grant to and with the ſaid T. D. his 
_ Heirs and Afſigos, that he the ſaid J. E. his Heirs 
and Aſſigns, ſhall and will well and truly pay, or 
2 5 cauſe 
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cauſe to be paid unto the ſaid T. D. his Heirs or 
Aſſigns, the ſaid yearly Rent above reſerved, at 
the Days and Times above expreſſed, according to 


the true Intent and Meaning of theſe Preſents; 
And alſo, that he the ſaid J. E. his Heirs and 


Aſſigns, ſhall and will from Time to Time, and at 


all Times, during the ſaid Term hereby granted, 
well and ſufficiently repair, maintain, ſuſtain, u 
hold, amend and keep, the before demiſed Meſ- 


ſuage, Tenement and Premiſſes, and every Part 
and Parcel thereof, with the Appurtenances, in, 


by and with all and all Manner of needful and ne- 
ceſſary Reparations whatſoever, when and as often 
as need ſhall require: And the ſame ſo well and 
ſufficiently repaired, maintained, ſuſtained, upheld 
and kept, at the End, Expiration, or other ſooner 


Determination of the ſaid Term hereby granted, 


unto the ſaid T. D. his Heirs and Aſſigns, ſhall and 
will peaceably and quietly leave and yield up. 


And the ſaid T. D. doth for himſelf, his Heirs and 
Aſſigns, and for every of them, covenant, promiſe - 


and grant, to and with the ſaid J. E. his Heirs 
and Aſſigns, by theſe Preſents, that by and under 
the Rent, Covenants and Agreements, before, in 
and by theſe Preſents mentioned and contained, it 
ſhall and may be lawful to and for the ſaid J. E. 
his Heirs and Aſſigns, from Time to Time, and at 
all Times, during the ſaid Term hereby granted, 
quietly and peaceably to have, hold, uſe, occupy, 
poſſeſs and enjoy, the before demiſed Premiſſes, 
and every Part and Parcel thereof, with the Ap- 
purtenances, without the lawful Let, Suit, Trou- 
ble, Interruption or Denial of the ſaid T. D. his 


Heirs or Aſſigns, or of any other Perſon or Per- 


ſons whatſoever, lawfully claiming, or to claim, 
any Right, Title or Intereſt, from, by or under 


him, them, or any or either of them. And the 


ſaid 


— — 
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ſaid T. D. hath made, ordained, conſtituted and 
appointed, and by theſe Preſents doth make, ordain, 
conſtitute and appoint S. V of, ec. and R. D. 
of, &c. his true and lawful Attornies, jointly and 
ſeverally, for him and in his Name, to enter into 
and upon all and ſingular the before demiſed Pre- 
miſſes, or into ſome Part thereof. in the Name of 
the Whole, and peaceable Poſſeſſion and Seiſin 
thereof, or of ſome Part thereof, in tbe Name of 
the Whole to take; and after ſuch Poſſeſſion and 
Seilin thereof ſo bad and taken, then the like 

aceable Poſſeſſion and Seiſin thereof, or of ſome 
Part thereof, in the Name of the Whole, to de- 
liver over unto the faid J. E. or to his certain 
Attorney or Attornies in that Behalf, to be by the 
faid J. E. lawfully authorized; To hold to him, 
bis Heirs and Aſſigns, according to the Purport, 
true Intent and Meaning of theſe Preſents ; hereby 
ratifying and allowing all and whatſoever his ſaid 
Attornies, or either of them, ſhall do in and about 
the Premiſſes. In Witneſs whereof the Parties firſt 
above named have to theſe preſent Indentures in- 
terchangeably ſer their Hands and Seals, the Day 
and Year above written. ; 


The Livery and Seiſin indorſed on the 
NS. | 


A Emorandum, That on the Day of, &c. in 
| the Year, Cc. S. E. one of the Attornies 
within named, did enter into the within mentioned 
Meſſuage or Tenement, and quiet and peaceable 
Poſſeſſion thereof take in the Name of the Whole; 
and after ſuch Poſſeſſion and Seiſin ſo had and 

taken, the like quiet and peaceable Poſſeſſion did 
deliver over to the ſaid J. E. in his own proper 
J „ Perſon; 
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| Perſon ; to hold to him the ſaid J. E. his Heirs 
and Aſſigns, according to the Tenor, Form and 
Effect of the within written Indenture of Leaſe. 


In the Preficce of 0 8 5 By me ol 77 
Witnelles thereto, ; 
* 
. 0 


| 4 | Mortgage of a F ee hold Cant for chat 
Lives. 


HIS Indenture made, @c. between 4 H. 
of, &c. of the one Part, and N. G. of, &c. 
of the other Part: Mhereas the ſaid A. H. ſtands 
ſeiſed to him and bis Heirs, for his own Life and 
the Lives of, &c. of and in all that Meſſuage or 
Tenement, oe ſituate, lying and being, Cc. with 
all Houſes, &c. under the yearly Rent of, &c. as 
by the Leaſe thereof bearing Date, &c. made and 
granted by, Ic. may appear: Now this Indenture 
witueſſeth, That the ſaid A. H. for and in Con- 
ſideration of the Sum of, &c. of lawful Money of 
Great Britain, to him in Hand paid by the ſaid 
N. G. at and bef6re the Sealing and Delivery of 
theſe Preſents, the Receipt whereof the ſaid A. H. 
doth hereby acknowledge, he the ſaid A. H. Hath, 
granted, bargained and ſold, aſſigned, releaſed and 
confirmed, and by theſe Preſents doth grant, bar- 
gain and ſell, aſſign, releaſe and confirm unto the 
ſaid N. G. (in his actual Poſſeſſion now being by 
Virtue of a Bargain and Sale to him thereof made 
for one whole Vear, by Indenture bearing Date 
the Day next before the Day of the Date of theſe 
Preſents, and * Force of the Statute for tranſ- 
A a ferring 


354 Paecedents of Deeds, 
ſerring of Uſes into Poſſeſſion) and to his Heirs 
and Aſſigns, All and ſingular the ſaid Meſſuage or 
Tenement and Premiſſes above-mentioned, and 
every Part and Parcel thereof, with the Appurte- 
nances, and the Rents, Reverſions, Remainders and 
Services thereof, and alſo all the Eſtate, Right, 
Title, Intereſt, Claim and Demand whatſoever of 
him the ſaid A. H. of, in and to the ſaid Meſſuage 
or Tenement and Premiſſes above-mentioned, and 
of, in and to every Part and Parcel thereof, with 
the Appurtenances: To have aud to hold all and 
ſingular the ſaid Meſſuage or Tenement, Lands 
and Premiſſes above-mentioned, and every Part and 
Parcel thereof, with the Appurtenances, unto the 
ſaid N. G. his Heirs and Aſſigns, for and during 
the natural Lives of the ſaid, &c. and for and 
during the Life of the longeſt Liver of them. Pro- 
vided always and upon Condition, that if the ſaid 
A. H. his Heirs or Aſſigns, do and ſhall well and 
truly pay, or cauſe to be paid unto the ſaid N. G. 
his Executors, Adminiſtrators or Aſſigns, the ful] 
Sum of, Cc. in and upon the Day, &c. next 
coming, without any Deduction or Defalcation for 
Taxes, Aſſeſſments, or any other Impoſitions what- 
ſoever, either ordinary or extraordinary ; that then 
and from thenceforth theſe Preſents, and every 
Thing herein contained, ſhall ceaſe and be void; 
any Thing herein contained to the contrary not- 
withſtanding. And the ſaid A. H. for himſelf, his 
Heirs and Aſſigns, doth covenant and grant to 
and with the ſaid N. G. his Executors, Admini- 
ſtrators and Aſſigns, that he the ſaid 4. H. his 
Heirs or Aſſigns, ſhall and will well and truly pay, 
or cauſe to be paid unto the ſaid NV. G. his Execu- 
tors, Adminiſtrators or Aſſigns, the ſaid full Sum of, 
Oc. in and upon, &c. next coming, without any 
Deduction as aforeſaid, according to the true Intent 

| : : and 
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and Meaning of theſe Preſents; And alſo that he 


the ſaid N. G. his Heirs and Affigns, ſhall and may 
from Time to Time, and at all Times aſter Default 
wal be made in Performance of the Proviſo or 


Condition herein contained, peaceably ard quietly. _ 


enter into, have, hold, occupy, poſſeſs and enjoy 
the ſaid Meſſuage or Tenement and Premiſſes a- 


bove- mentioned, with the Appurtenances, without 
the Ler, Suit, Trouble, Hindrance, Moleſtation, 


Interruption and Denial of him the ſaid A. H. his 


_ Heirs or Aſſigns, and of all and every other Per- 
ſon and Perſons whatſoever. And further that he 


the ſaid A. H. and his Heirs, and all and every 
other lerſon and Ferſons, and his and their Heirs, 
any Thing having or claiming in the ſaid Pre- 
miſſes above mentioned, or any Part thereof, ſhall 
and will at any Time or Times after Default 


ſhall be made in Performance of the ſaid Pro- 


viſo or Condition herein contained, make, do and 
execute, or cauſe or procure to be made, done 
and executed, all and every ſuch further and other 


_ lawful and reaforable Grants, Acts and Aſſurances. 


in the Law whatſoever, for the further, better, and 
more perfect Granting and Aſſuring of all and 
ſingular the ſaid Premiſſes above-mentioned, and 


of every Part and Parcel thereof, with the Appur- 
tenances, unto the ſaid N. G. his Heirs and Aſ- 
ſigns, to the only proper Uſe and Behoof of the 


ſaid N. G. his Heirs and Aſſigns, for and during 
all the Reſt and Reſidue of the faid 4. H.*s Term 


and Intereſt therein, which ſhall be then to come 
and unexpired, as by the ſaid N. G. his Heirs or 


Aſſigns, or his er their Counſel learned in the Law 
ſhall be reaſonably deviſed or adviſed and re- 
quired. And laſtly, it is covenanted and agreed 
upon, by and between the ſaid Parties to theſe 
Preſents, and the true Meaning hereof alſo is, and 
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it is hereby fo declared, that until Default ſhall 
be made in Performance -of the Proviſo or Con- 
dition herein contained, he the ſaid A. H. his 
Heirs and Afligns, ſhall and may hold and enjoy 
all and ſingular the ſaid Premiſſes above-mentioned, 


and receive and take the Rents, Iſſues and Pro- 


firs thereof, to his and their own proper Uſe 
and Benefit; any Thing herein contained to the 
contrary thereof notwithſtanding. In Witneſs, &c. 


N. B. A Freehold Leaſe for three Lives, may 
be alſo mortgaged by way of Demiſe for 99 Years, 
if the Lives on the Leaſe live ſo long; and then 


the Security will be a Chattel Intereſt, and go to 


the Executors and Adminiſtrators of the Mort- 
gagee. 5 „ | 


A Chattel-Leaſe for Ninety-nine Tears, 
if three Lives live ſo long, with Ex- 
ception of Timber, and Reſervation of 
Heriots, &c. 4 


THIS Indenture made, &c. between B. C. of, 


c. Eſq; of the one Part, and D. F. of, &c. 
of the other Part, Mitneſſeth that the ſaid B. C. 
as well for and in Conſideration of the Surrender 


of a former Leaſe, granted by, &c. unto the ſaid 


D. F. of the Meſſuage or Tenement and Premiſſes 
herein after demiſed for the Term of Ninety-nine 
Years determinable on the Deceaſes of, Cc. as alſo 
for and in Conſideration of the Sum of, &c. to 


him the ſaid B. C. in Hand paid by the ſaid D. F. 


at and before the Sealing and Delivery of theſe 
Preſeres, the Receipt whereof he the ſaid B. C. 


doth hereby acknowledge, and thereof doth ac- 


quit 


and Writings, &. 357 
quit and diſcharge the ſaid D. F. his Executors, 
Adminiſtrators and Aſſigns, by theſe Preſents, Hath 
demiſed, granted, and to Farm letten, and by 
theſe Preſents doth demiſe, grant, and to Farm let, 
unto the ſaid D. F. All that Meſſuage or Tene- 


ment, with all thoſe Lands, &c. ſituate, lying and 


being, Cc. and all Houſes, Outhouſes, Ways, Wa- 
ters, Eaſements, and Appurtenances, Cc. to the 

ſaid Meſſuage or Tenement, Lands and Premiſſes 
belonging, or any ways appertaining, (except all 
Timber-Trees, and Trees fit and proper to be raiſed 
and preſerved for Timber, now ſtanding, growing 
or being, or which ſhall hereafter ſtand, grow or 
be, in or upon the ſaid Premiſſes, or any Part 
thereof, with free Liberty for the ſaid B. C. his 


Heirs and Aſſigns, to fell, cut down, take and carry 


away the ſame, at all ſeaſonable Times) : To have 
and to hold the ſaid Meſſuage or Tenement, Lands 
and Premiſſes above granted, and every Part and 
Parcel thereof, with the Appurtenances, (except 


before excepted) unto the ſaid D. F. his Execu- 


tors, Adminiſtrators and Aſſigns, from the Day of 
the Date of theſe Preſents, for and during, and 


unto the full End and Term of Ninety-nine Years 


from thence next enſuing, and fully to be compleat 
and ended, if he the ſaid D. F. and M. his Wife, 
and . F. his Son, or any or either of them, ſhall 
ſo long happen to live; Velding and paying there- 
fore yearly during the ſaid Term unto the ſaid 
B. C. his Heirs and Aſſigns, the Rent of, Cc. at 
and upon the Feaſts of, &c. by even and equal 
Portions; And alſo yielding aud paying at and 
upon the Death or Deceaſe of the ſaid D. F. the 
| beſt Beaſt or Goods, or the Sum of, Cc. for and 
in the Name of an Heriot; and alſo at and upon 
the Death or Deceaſe of the ſaid M. his Wife, (ſhe 
dying after the ſaid D. F.) the beſt Beaſt or Goods, 
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3538 Paecedents of Deeds, 
or the Sum of, &c. for and in the Name of an- 
other Heriot; and alſo at and upon the Death or 


| Deceaſe of the ſaid 1 F. (he dying ſucceſſively 


after the ſaid D. F. and M.) the beſt Beaſt or 
Goods, or the Sum of, Cc. for and in the Name 


of another Heriot, (or paying the Sum of, Ge. 


upon the Deceaſe of every of them the ſaid D. F. 
M. F. and V. F. they dying ſucceſſively as they 
are herein named, for and in the Name of an 
Heriot); And doing Suit and Service to and at all 
and every the Court and Courts of the ſaid 5. C. 


| his Heirs and Aſſigns, to be from Time to Time 


during the ſaid Term, holden in and for the Ma- 


nor of, Cc. aforeſaid, and there be ordered and 


juſtified in all Things touching the ſaid Premiſſes, 
as other the Tenants of the ſaid Manor for their 
reſpective Eſtates are, ſhall or ought to be. And 
if it ſhall happen the ſaid yearly Rent of, Cc. or 
Sums of Money reſerved for Heriots, or any Part 
thereof, to be behind and unpaid by the Space 


of Twenty-one Days next after either of the ſaid 


Feaſts or Days of Payment, on which the ſame 


ought to be paid as aforeſaid, (being lawfully de- 
manded) and no ſufficient Diſtreſs or Diſtreſſes in 
or upon the ſaid Premiſſes, can or may be found, 


whereby the ſame may be levied; or if the ſaid 
D. F his Executors or Sdmiaiirators. do or ſhall 
alien, let, aſſign or demiſe the ſaid Premiſſes, or any 
Part thereof, to any Perſon or Perſons whatſoever, 


for any longer Time or Term than one whole Year, 


at any one Time, without the Special Licence and 
Conſent of the ſaid B. C. his Heirs or Aſſ: :gns, or 
of the Steward of the ſaid Manor for the Time 
being, firſt had and obtained in Writing under his 
or their Hands and Seals for the doing thereof; 
that then and in either of the ſaid Caſes, from: 
(henceforth | it ſhall and may be lawful, to and 

fo 


& 


and Writings, &. 359 


for the faid B. C. his. Heirs and Aſſigns, into the 
ſaid Meſſuage or Tenement, Lands and Premiſſes 
hereby demiſed, with the Appurtenances, to re- 
enter, and the ſame to have again, repoſſeſs and 
enjoy, as in his or their former Right and Eſtate ; 
any Thing herein contained to the contrary not- 
withſtanding. And the ſaid D. F. for himſelf, his 
Executors, Adminiſtrators and Aſſigns, doth cove- 
| nant and grant to and with the ſaid B. C. his 


Heirs and Aſſigns, that he the ſaid D. F. his Exe- 


cutors, Adminiſtrators and Aſſigns, ſhall and will 
well and truly pay, or cauſe to be paid unto the 
ſaid B. C. his Heirs or Aſſigns, the ſaid yearly 
Rent and Heriots above reſerved, at the Days and 


Times, and in Manner and Form above exprelled, 


according to the true Intent and Meaning of theſe 
Preſents; And alſo that he the ſaid D. F. his 
Executors, Adminiſtrators.and Aſſigns, at his and 
their own prbper Coſts and Charges, ſhall and will 
from Time to Time, and at all Times, during the 
ſaid Term hereby granted, well and ſufficiently re- 
pair, maintain, ſuſtain, uphold, amend, hedge, ditch 
and keep the ſaid Meſſuage or Tenement, Lands 
and Premiſſes hereby demiſed, and every Part and 
Parcel thereof, with the Appurtenances, in and 
with all Manner of needful and neceſſary Repara- 
tions and Amendments whatſoever, when and as 
often as need ſhall require; and the ſame ſo well 
and ſufficiently repaired, maintained, ſuſtained, up- 


| held, amended, hedged, ditched and kept, at the 


End, Expiration, or other Determination of the ſaid 


Term hereby granted, unto the ſaid B. C. his Heirs 
and Aſſigns, ſhall and will peaceably and quietly 


leave and yield up. And the ſaid B. C. for him- 
ſelf, his Heirs and Aſſigns, doth covenant and grant 
to and with the ſaid D. F. his Executors, Admi- 
niſtrators and Aſſigns, by theſe Preſents, that (by 
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360 Pꝛecedents ok Deeds, 
and under the yearly-Rent, Heriots, Covenants and 
Agreements before, in and by theſe Preſents men- 
tioned and contained) he the ſaid D. F. his Exe- 

cutors, Adminiſtrators and Aſſigns, ſhall and may 
peaceably and 2 have, hold, occupy, poſſeſs 
and enjoy the ſaid Meſſuage or Tenement, Lands 
and Premiſſes above-mentioned, and every Part and 
Parcel thereof, with the Appurtenances, (except be- 
fore excepted) for and during the ſaid Term hereby 
granted, without any Interruption or Denial of 
the ſaid B. C. his Heirs or Aſſigns, or of any other 
Perſon or Perſons whatſoever lawfully claiming or 
to claim any Right, Title or Intereſt, om, by or 
under him, them, or any or either of them. 1 


Witneſs, &c. - 


A Covenant to entertain the Steward, ou 
keeping Courts, in a Leaſe of the capi- 
tal Meſſuage of the Manor. 


A ND alſo that he the ſaid D. F. his Executors, 
Adminiſtrators and Aſſigns, ſhall and will at 
his and their own proper Colts and Charges, from 
Time to- Time, and at all Times during the ſaid 
Term hereby granted, find and provide to and for 
the Steward and Officers of the ſaid B. C. bis 
Heirs and Aſſigns, for the Time being, at ſuch 
Time as they ſhall come sto keep Court at the ſaid 
Manor of, &c. ſufficient and convenient Meat, 
Drink, and Lodging, Man's Meat and Horſe-meat, 
ſo as they exceed not the Number of, Cc. Per- 
ſons and Horſes, at any ſuch Time, and ſo as they 
come thither not above twice in any one Year, 
and continue there not above two Days and two 
Nights at any one of thoſe Times. 
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A Leaſe of Copyhold Lands by Virtue 
of a Copy of Licence, with proper Cove- 
nants. - I N | 


FHs Indenture made, ec. between IV. B. of, 
Cc. of the one Part, and R. D. of, &c. of 
the other Part, Mitneſſeth that the ſaid V. B. by 
Virtue of a Licence, before the Sealing and Deli- 
very of theſe Preſents, by him obtained of and 
from T. D. Eſq; Lord of the Manor of, &c. for 
the granting and letting to Farm the Meſſuage or 
Tenement and Lands hereafter. in and by theſe 
Preſents demiſed to the ſaid R. D. Hath demiſed, 
leaſed and to Farm let, and by theſe Preſents doth 
demiſe, leaſe and to Farm let, unto the ſaid R. D. 
his Executors, &c. All that Meſſuage or Tenement 
ſituate, cc. and alſo all thoſe Lands, &c. To have 
and to hold the ſaid Meſſuage or Tenement, Lands 
and Premiſſes, with the Appurtenances, unto the 
ſaid R. D. his Executors, Adminiſtrators and Aſ- 
| ſigns, from the Day of the Date of theſe Preſents, 
for and during the Term of ſeven Years, from 
thence next enſuing, and fully to be compleat and 
ended; Nelding and paying therefore yearly, and 
every Year, during the ſaid Term, unto the ſaid 
V. B. his Heirs and Aſſigns, the yearly Rent or 
Sum of, Cc. of lawful Money of Great Britain, in 
and upon, Cc. And if it ſhall happen the ſaid 
yearly Rent to be behind and unpaid, &c. (Here 
a Clauſe of Diſtreſs, and the uſual Covenants to 
pay the Rent, and repair the Premiſſes, &c.) And 
alſo the ſaid R. D. for himſelf, his Executors, Ad- 
miniſtrators and Aſſigns, and every of them, doth 
covenant, promiſe and grant to and wit th 8 
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362 Paecedents of Deeds, 
,. B. his Heirs, Executors and Aſſigns, that he 
the ſaid R. D. his Executors, Adminiſtrators or Af 
Ggns, nor any of them, ſhall do, or wittingly or 


_ willingly permit to be done, any Act, Matter, or 
Thing whatſoever, which may forfeit, loſe, or im- 


pair the Eſtate or Intereſt of the ſaid . B. of, in 
or to the ſaid hereby demiſed Premiſſes, or of, in 
or to any Part or Parcel thereof, or which may be 


otherwiſe prejudicial to the ſaid I. B. his Heirs or 


Aſſigns, for or concerning the having, holding, or 


enjoying of the ſame, or any Part thereof. And 


the ſaid . B. for himſelf, his Heirs and Aſſigns, 


doth covenant and grant to and with the ſaid R. D. 


his Executors and Aſſigns, that he the ſaid R. D. 
his Executors and Aſſigns, under and upon Pay- 


ment of the ſaid yearly Rent, and Performance of 


the Covenants and Agreements aforeſaid, which 
on his and their Parts and Behalfs are and ought 
to be performed, ſhall and may quietly and peace- 
ably have, hold and enjoy all and fingular the be- 


fore mentioned to be hereby demiſed Premiſſes, and 


every Part and Parcel thereof, with the Appurte- 
nances, during the Term hereby demiſed, without 
any Interruption, Moleſtation or Eviction of him 
the ſaid . B. his Heirs and Aſſigns, or of any Per- 
ſon or Perſons whatſoever lawfully claiming, or 
that ſhall or may claim any Eſtate, Right, Title 
or Intereſt of, in or to the ſame, or any Part 
thereof, by, from or under him, them, or any of 
them; And alſo that he the ſaid BY. B. his Heirs, 
Executors and Aſſigns, or ſome or one of them, 
ſhall and will from Time to Time, and at all Times 
hereafter diſcharge, or upon reaſonable Requeſt 


fave harmleſs, and keep indemnified the ſaid K. D. 


his Executors and Aſſigns, of and from all Quit- | 
Rents, Payments, Duties and Services, to be had, 


paid, made or done, for or out of the ſaid hereby 


demiled 


on . — — 
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demiſed Premiſſes, or any Part thereof, to the ſaid 


T. D. Lord of the Manor aforeſaid, his Heirs and 
Aſſigns. In Wrineſs, &c. 


A Mortgage of a Copyhold Eſtate held for 


Lives, by Power of Licence to demiſe it 
for Twenty-one Narr. 


of, (Fc. of the one Part, and M. C. of, Oc. 


of the other Part: I/hereas the ſaid A. T. by Copy 
of Court-Roll of the Manor of, &c. bearing Date, 


Cc. doth hold of the Right Honourable 7. Lord 


B. for the Term of his Liſe, and the Lives of 
F. T. and E. J. his Sons, and the Life of either of 
them longeſt living ſucceſſively, at the Will of the 
Lord, according to the Cuſtom of the ſaid Manor, 


one Meſſuage or Tenement, with the Appurte- 


nances lying within the ſaid Manor, now in the 
Poſſe ſſion of, &c. By and under the yearly Rent, 


Cc. and one Heriot when it ſhall happen, and by 
and under all other Rents, Suits and Services, 
therefore due and of Right accuſtomed: And 


' whereas by the ſaid Copy of Court-Roll Licence is 


granted to the ſaid A. T. to demiſe and let the ſaid 


Meſſuage or Tenement, @c. to any Perſon or Per- 


ſons whatſoever for the Term of Twenty-one 
Years then next following, if they the ſaid A.T. 
F. T. and E. T. or any or either of them ſhould 
ſo long live; ſo as the ſaid Meſſuage or Tenement 


be from Time to Time well and ſufficiently re- 


paired, and the Rents, Suits and Services therefore 


due to the Lord, be well and truly rendered ind 


id, as by the ſaid Copy of Court-Roll may more 
ully appear: Now this Indenture witneſſeth, that 
the ſaid A. T. by Virtue of the ſaid Licence and 

| ET 5 | Au- 
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364 Paecedents ok Deeds, 
Authority in and by the ſaid Copy of Court- 
Roll granted as aforeſaid, and in Conſideration of 
the Sum of, &c. to him in Hand paid by the ſaid 
M. C. at and before the Sealing and Delivery of 
3 theſe. Preſents, the Receipt whereof he the ſaid 
A. T. doth hereby acknowledge, and thereof and 
1 of every Part thereof, doth releaſe, acquit and diſ- 
1 | charge the ſaid M. C. his Executors, Adminiſtra— 
1 tors and Aſſigns, by theſe Preſents, Hat h demiſed, 
granted and to Farm letten, and by theſe Preſents 
* doth demiſe, grant, &c. unto the ſaid M. C. All 
* | that the ſaid Meſſuage or Tenement, in and by 
4 the ſaid recited Copy of Court- Roll granted, with 
1 the Appurtenances, and alſo all Ways, Waters, 
we Eaſements, &c. to the ſame belonging, or in any 
= wiſe appertaining : To have and to hold the ſaid 
+3 | Meſſuage or Tenement and Premiſſes hereby grant- 
| ed, or mentioned or intended to be granted, with 
all and every the Appurtenances, unto the faid 
M. C. his Executors, Adminiſtrators and Aſſigns, 
from the Day, &c. (the Date of the Copy of Li- 
cence) laſt paſt, before the Date of theſe Preſents, 
for and during, and unto the full End and Term 
of T wenty-one Years from thence next enſuing, 
and fully to be compleat and ended, if he the ſaid 
A. IT. and F. T. and E. T. his Sons, or any or 
either of them ſhall ſo long happen to live; Deld- 
ing, paying, doing and performing, during the ſaid 
Term, all the Rents, Heriots, Suits, Services and 
Cuſtoms, which . ſhall become and grow due for 
the ſame, and which by the ſaid A. T. F. T. and 
E. T. or either or any of them, are or ſhould, or | 
ought to be from Time to Time paid, done, ren- 
dered and performed. Provided always, and upon 
Condition, that if the ſaid A. T. his Heirs, Execu- 
tors or Adminiſtrators, do well and truly pay, or 
cauſe to be paid unto the ſaid M. C. his Executors, 
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Adminiſtrators or Aſſigns, the full Sum of, &c. of 


lawful Money, &c. at or upon the Days, &c. with- 
out any Deduction, Defalcation or Abatement, for 


or on Account of any Taxes, Charges or Impoſi- 


tions whatſoever, that then and from thenceforth, 
theſe Preſents, and every Thing herein contained, 
ſhall ceaſe, determine and be void; and then and 


from thenceforth it ſhall and may be lawful, to and 
for the ſaid A. T. or ſuch Perſon. or Perſons to 


whom the ſame Premiſſes ſhall belong, according 
to the Cuſtom of the ſaid Manor of, &c. To have, 


poſſeſs and enjoy all and ſingular the ſaid Premiſſes 


above-mentioned, with the Appurtenances, and 
receive the Rents and Profits thereof, as in his or 


their former Right and Eſtate; any Thing herein 


contained to the contrary thereof in any wiſe not- 
withſtanding. Aud the ſaid A. T. for himſelf, his 
Heirs, Executors and Adminiſtrators, and for every 
of them, doth covenant and grant to and vith 
the ** M. C. his Executors, Adminiſtrators and 
Aſſigns, by theſe Preſents, that he the ſaid 4. T. 
his Heirs, Executors or Adminiſtrators, or ſome or 


one of them, ſhall and will well and truly pay, or 


cauſe to be paid unto the ſaid M. C. his Execu- 
tors, Adminiſtrators or Aſſigns, the ſaid Sum of, 
Cc. at the ſeveral and reſpective Days and Times 
before limited and appointed in the above written 
Proviſo, according to the true Intent and Mean- 
ing of theſe Preſents; and that without any Man- 
ner of Deduction or Abatement whatſoever, for or 


upon Account of any Taxes, Charges or Impoſi- 


tions whatſoever, as aforeſaid; And alſo that he 
the ſaid A. T. at the Time of the $ Sealing and De- 
livery of theſe Preſents, is true and lawful Owner 
of the ſaid Meſſuage or Tenement and Premiſſes 
above mentioned to be hereby demiſed, with the 
Appurtenances; And that by Virtue of the ſaid 
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366 Pexecedentts of Deeds, 
recired Copy of Court-Roll, and the Licence there- 
in and thereby granted, he the faid 4. T. hath © 
good Right, ſull Power, and lawful and abſolute 
Authority, to demiſe, grant and to Farm Jet, the 
ſaid Meſſuage or Tenement and Premiſſes before 
hereby granted, with the Appurtenances, unto 
the ſaid M. C. his Executors, Adminiſtrators and 
Aſſigns, for and during all the ſaid Term of 
Twenty-one Years, determinable as aforeſaid, in 
Manner and Form aforeſaid; And that from and 
aſter Breach or Default ſhall be made in Perfor- 
mance of the Proviſo or Condition aforeſaid, it 
ſhall and may be lawful to and for the ſaid M. C. 
his Executors, Adminiſtrators and Aſſigns, from 
| Time to Time, and at all Times during the faid 
Term hereby granted, quietly and peaceably to 
have, hold, occupy, polleſs and enjoy the ſaid 
Me ſſuage or Tenement and Premiſſes hereby de- 
miſed, or mentioned or intended to be hereby de- 
miſed, with the Appurtenances, and the Rents, 
Iſſues and Profits thereof to take and receive, to 
and for his and their own proper Uſe and Behoof, 
without any the Let, Trouble, Interruption, Suit 
in Law or Equity, Eviction, Ejection, Diſturbance. 
or Denial of or by the ſaid A. T. or the ſaid F. T. 
and E. T. or either of them, their or either of 
their Executors, Adminiſtrators or Aſſigns, or of 
any other Perſon or Perſons whatſoever, by Virtue 
of any Cuſtom of the Manor of, Cc. aforeſaid, or 
by any other Right or Title whatſoever. And 
further, that he the ſaid A. T. his Heirs, Execu- 
tors and Adminiſtrators, and all and every other 
Perſon and Perſons lawfully claiming or deriving, 
or which ſhall or may lawfully claim or derive any 
Eſtate, Right, Title, Intereſt, Claim or Demand, 
of, in or out of the ſaid Meſſuage or Tenement 
and Premiſſes hereby granted, or mentioned or in- 
'$ p | tended 
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85 and Writings, &c. 367 
tended to be hereby granted, or any Part thereof, 
ſhall and will at any Time or I imes after Default 
ſhall be made in Performance of the Proviſo or 
- Condition aforeſaid, upon the reaſonable Requeſt 
of the ſaid M. C. his Executors, Adminiſtrators or 
Aſſigns, make, do, execute and ſufter, or cauſe or 
procure to be made, done, executed and ſuffered, 
all and every ſuch further and other Jawful and 
reaſonable Act and Acts, Thing and Things, Aſ- 
ſurance and Aſſurances in the Law whatſoever, for 
the further, better, and more perfect and abſolute. 
Aſſuring, Sure-making, and Confirming of all and 
ſingular the Premiſſes above-mentioned, with the 
Appurtenances, unto the ſaid M. C. his Executors, 
Adminiſtrators and Aſſigns, for and during the 
Term hereby granted, without Power or Equity 
of Redemption, according to the true Intent and 
Meaning of thele Preſents; as by the ſaid M. C. 
his Executors, Adminiſtrators or Aſſigns, or his or 
their Counſel learned in the Law ſhall be reaſonably 
deviſed, adviſed and required. In Witneſs, &c. 
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4 Covenant for a Perſon to be admitted 
Tenant to a Copyhold in Fee, upon Fai- 
lure of paying Mortgage Money, &c. 


| A ND the faid A. T. for himſelf, his Heirs, 
\ Executors and Adminiſtrators, doth conſent, 
covenant and agree, to and with the ſaid M. C. 
his Heirs and Aſſigns, that upon Failure of Pay- 
ment of the ſaid Sum of, &c. or any Part thereof, 

contrary to the Tenor of the Proviſo or Condition 
above-mentioned, he the ſaid M. C. his Heirs, Exe- 
cutors or Adminiſtrators, ſhall and may be admitted 
Tenant or Tenants to all and every the Copyhold 
Premiſſes aforeſaid, and enter into, have, hold and 
injoy 


7 E22 


—— — 


—— ae eee 
' Injoy the ſame; peaceably andi quietly as fully to all 
{ Inrents and Purpoſes, as he or they might have 
done if à former Surrender ef the ſaid Premiſſes 


4 . 


| *(recited to be made to, Cc.) had not been made. 
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Ne of a Copybold Eftate in Fre 
MN Lopade om an intended" Marriage, as | 

Fointure to the Mie, and Proviſion for 
_- Cures. : | 


A HIS Indenture tripartite, made, &c. be- 
ol, eween V. S. of, &c. of the firſt Part, M. S. 
of, Cc. Nephew of the ſaid W. S of the ſecond 
Part, and R. D. and J. D. both of, Cc. aforeſaid, 
of the third Part: H/hereas the ſaid S. at the 
Time of the Sealing and Delivery of theſe Pre- 
ſents, is and ſtandeth lawfully and rightfully ſeiſed 
of and in all and ſingular the Copyhold Lands, 
Tenements and Hereditaments, with the Appur- 
tenances, herein after demiſed, of a good Eſtate in 
Fee · ſimple, according to the Cuſtom of the Manor 
of, Cc. (with Power to let and demiſe the ſaid 
Premiſſes, Cc.) as by a Copy of Court-Roll of the 
ſaid Manor, at a Court there holden the Day, Cc. 
in the Year, Cc. Relation being thereunto had, 
may more fully appear: Ind whereas there is a 
Marriage intended (by the Permiſſion of God) 
ſhortly to be had and ſolemnized between the ſaid 
M. S. and M. J. Daughter of 7 J. of, Cc. by 
Reaſon whereof, in Caſe the ſaid Marriage takes 
Effect, the ſaid M. S. will receive a. conſiderable 
Sum of Money as and for the Marriage Portion 
with the ſaid M. his intended Wife, to be paid 
unto him by the ſaid 7. J. as ſoon as the ſaid 
Marriage ſhall be fully conſummated: Now this 
Indenture witneſſeth, That as well in Cantdarapiep 5 
2 | , 
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of the ſajd Marriage and Premiſſes, and bf the 
bene and Afﬀeciion which he the ſaid M $, 
hath abe 


ſaid M. his intended Wife, (in Caſe the ſaid Marriage 
takes Effect) and to inable him the faid M. S. co 
provide ſor their Iſſue, as alſo for divers other good 
and valuable Confiderations him the ſaid . F. 


thereunto moving, he the ſaid V. S. hath granted, 


þargaived, ſold, demiſed, ſer, and to fam letten, 


and by theſe Preſents doth grant, bargiin, ſell, 


demiſe, ſet, and to farm let, unto the faid R. B. 
and J. D. A! that Melſuage, Tenement or Dwel- 
ting houfe, with the Out- houſes, Backſide, Gar- 
den and Orchard thereunto belonging, 1t:vate, ly- 
ing and being in, &c. And allo all thoſe four 
Cloſes of Meadow or Paſture Ground, containing 
by Eftimation, &c. be the ſame more or leſs, like- 
wiſe ſituate and lying in, &c. aforeſaid, called or 


known by the_Name of, Sc. and now in the Te- 
nure or Occupation of the ſaid . S. and all Lands, 


Tenements, Heredicaments, Ways, Paths, Pal- 
ſages, Trees, Wood, Under-wood, Commons, 
Common of Paſture, Profits, Commodities, Ad- 


vantapes and Appurtenances whatſoever to the ſaid 


Meſſuage or Tenement, Lands and Premiſſes here- 
by Qemiſed, or mentioned or intended to be here— 
| by dtmiſed, belonging or in any wiſe appertaining ; 
To have and to hold the ſaid Meſſoage, Tenement, 
Labds, Hereditaments and Premiſſes hereby demi- 
led, or mentioned or intended to be hereby de- 
miſed, and every Part and Parcel thereof, with 
their and every of their Appurtenances, unto the 
faid R. D. and J. D. their Executors, Adminiſtra- 
tors and Aſſigns, from the Day next before the 
Date of theſe Preſents, for and during and unto 

B b _ 


hath aud beateth unto the faid M. S. his Nephew, 
and for the Making and Afſuring of ſome future 
Maintenance and Frovifion for the ſaid M. S. and'the 
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370 Pꝛecedents of Deeds, 

the full End and Term of Fourſcore and nineteen 
Years from thence next enſuing, and fully to be 
compleat and ended: Tielding, paying, doing and 
performing, all ſuch Rents, Fines, Cuſtoms, Suits 
and Services, as from thenceforth ſhall from T ime 
to Time during the ſaid Term, according to the 
Cuſtom cf the ſaid Manor of, &c. become there- 
fore due and of Right accuſtomed : Upon the ſpe- 
cial Truſt and Confidence nevertheleſs, and to and 
for the ſeveral Uſes, Intents and Purpoſes hereafter 
in theſe Preſents limited, expreſſed and declared, 
and to and for no other Uſe, Intent or Purpoſe. 
whatſoever; (that is to ſay) To the Uſe, Intent 
and Purpoſe, that they the ſaid R. D. and J. D. 
and the Survivor of them, and the Executors and 
Adminiſtrators of ſuch Survivor, do and ſhall per- 
mit and ſuffer the ſaid V. F. and his Aſſigns, to 
have, hold, occupy, poſſeſs and enjoy, all and fin- 
gular the before demiſed Premiſſes, with their and 
every of their Appurtenances, and every Part and 
Parcel thereof, and to receive and take the Rents, 
Iſſues and Profits thereof, and of every Part there- 
of, to his and their own proper Uſe and Behoof, 
for and during ſo. many Years of the ſaid Term 
hereby granted, as ſhall run out and expire in the 
Life time of the faid . S. without Impeachment 
of or for any Manner of Waſte; and from and im- 
mediately after the Deceaſe of the ſaid V. S. do 
and ſhall permit and ſuffer the ſaid M. S. and his 
Aſſigns, to have, hold, occupy, poſſeſs and enjoy, 
all and ſingular the beſore demiſed Premiſſes, with 
their and every of their Appurtenances, and every 
Part and Parcel thereof, and to receive and take 
the Rents, Iſſues and Profits thereof, and of every 
Part thereof, to his and their own proper Uſe and 
Behoof, for and during ſo many Years of the ſaid 


Term hereby granted, as after the Deceaſe of the 
8 | _ ſaid 
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ſaid IV. &. ſhall run out and expire in the Life- 
time of the ſaid M. S. without Impeachment of or 


for any Manner of Waſte; And from and after the 


ſeveral Deceaſes of the ſaid V. S. and M. S. do 


and ſhail permit and ſuffer the ſaid M. J. intended 
Wife of the ſaid M. S. (in Caſe che ſaid Marriage 
ſhall take Effect) and her Aſſigns, ſhe ſurviving 
the ſaid M. her intended Husband, to have, hold, 
occupy, poſſeſs and enjoy all and ſingular the be- 
fore demiſed Premiſſes, with their and every of 
their Appurtenances, and every Part and Parcel 


thereof, and to receive and take the Rents, Iſſues 


and Profits thereof, and of every Part thereof, to 
her and their own proper Uſe and Benefit, for and 
during ſo many Years of the ſaid Term hereby 
ranted, as after the ſeveral Deceaſes of them the 


| faid 1% S. and A. S. ſhall run out and expire in 


the Life-time of the ſaid M. F. And from and im- 
mediately after the Deceaſe of her the ſaid M. do 


and ſhall permit and ſuffer ſuch Child or Chil- 


dren which ſhall hereafter be begotten by the ſaid 
M. S. on the Body of the ſaid M. as he the ſaid 
M.. ſhall by any Deed or Writing under his 


Hand and Seal, teſtihed by Two or more cre- 


dible Witneſſes, or by his Laſt Will and Teſtament, 
direct, limit, and appoint the ſame ; to have, hold, 
occupy, poſſeſs and enjoy all and ſingular the be- 
fore demiſed Premiſſes, and to receive and take the 
Rents, Iſſues and Profits thereof, and of every Part 
and Parcel thereof, to his, her, and their own pro- 

er Uſe or Uſes and Behoofs, in ſuch Manner, 
and by ſuch Parts and Portions, and in ſuch Quan- 
tities, as ſhall be by him ſo directed and appointed, 
for and during all the Reſt, Reſidue and Remain- 
der of the ſaid Term hereby demiſed, which - ſhall 
be then to come and unexpired. And the ſaid 


V. . for himſelf, his Heirs, Executors and Admi- 
Bb 2 niſtrators, 
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372 Pꝛecedents of Deeds, 
niſtrators, doth covenant, promiſe and grant to 
and with the ſaid R. D. and J. D. their Execu- 
tors, Adminiſtrators and Aſſigns, by theſe Preſents, 
That for and notwithſtanding any Act, Matter or 
Thing at any Time heretofore by him had, made, 
committed, done or ſuffered to the contrary, he 
the ſaid V. S hath in himſelf full Power, good 
Right, true Title, and lawful and abſolute Autho- 
rity, to grant, bargain, ſell, demiſe, ſer and to 
farm let the before demiſed Premiſſes, and every 
Part and Parcel thereof, with the Appurtenances, 
unto the ſaid R. D. and J. D. their Executors, 

_ Adminiſtrators and Aſſigns, in Manner and Form 
aforeſaid; And that for and notwithſtanding any 
ſuch Act, Matter or Thing as aforeſaid, they the 
ſaid R. D. and J. D. their Executors, Admiviſtra- 
tors and Aſſigns, ſhall and may from Time to Time, 
and at all Times, during the ſaid Term hereby 
granted, lawfully, peaceably and quietly have, 
hold, uſe, occupy, poſleſs and enjoy all aud ſingu- 
lar the beſore demiſed Premiſſes, with their and 
every of their Appurtenances, and every Part and 
Parcel thereof; To the ſeveral and reſpective Uſes, 
Intents and Purpoſes, and upon the Truſts above- 
mentioned, without the Let, Suit, Trouble, De- 
nial, Interruption, Moleſtation, or Diſturbance of 
the ſaid // S. his Heirs or Aſſigns, or any other 
Perſon or Perſons whatſoever claiming or to claim, 
by, from or under him, them, or any of them ; 
Free and clear, and freely and clearly acquitted and 
diſcharged, or otherwiſe by him the ſaid I/. S. well 
and ſufficiently kept harmleſs, of and from all 
and all Manner of former and other Gifts, Grants, 
Leaſes, Surrenders, Mortgages, or any other Ti- 
tles, Troubles and Incumbrances whatſoever had, 
made, committed, done or ſuffered by him the ſaid 
V. S. In Whimeſs, &c. ED 
. „ . A Leale 
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A Leaſe of a 1 Farm in 1 Country KH 


at a Rack-Rent, for ſeven Tears, with 


great Fariety of ſpecial Covenants and 


Agreements, between the Landlord and 
Tee : 


H 75 . 1 c. ber E. B. 
of, &c. Eſq; of the one Part, and 1 . 


of, &c. Husbandman, of the other Part, Mit neſ- 


ſeth, that the ſaid E. B. for and in Conlideration 


of the yearly Rent and Covenants herein after re- 
ſerved and contained, which on the Part and Be- 


half of the ſaid T. V his Executbrs and Adminiſtra- 


tors, are and ought to be paid and performed, 
hath demiſed, granted, and to farm letten, and by 
theſe Preſents doth demiſe, grant, and to farm ler, 


unto the ſaid T. . AY that Meſſuage, Tenement 


and Farm, commonly called or known by the 
Name of, &c. lying and being in the Pariſh, &c. 
in the ſaid County of, &c. and late in the poſſeſ- 
{ton of, &c. together with all Barns, Stables, Out- 
houſes, Cloſes, Grounds, Lands, Meadows, Pa- 
ſtures, Feedings, Commons, Profits, Ways, Wa- 
ters, Eaſements and Appurtenances whatſoever to 
the ſaid Meſſuage, Tenement and Farm, belonging 
or in any wiſe appertaining; (excepting and always 
reſerving out of this preſent Demiſe and Grant 


| unto the ſaid E. B. his Heirs and Aſſigns, the 


Cloſe, &c. and alſo except all Timber-Trees, 
Woods and Under-woods, now ſtanding, growing, 
or being, or which at any Time during the Term 


hereby granted ſhall ſtand, grow, or be, in or up- 
on the ſaid demiſed Premiſſes, or any Part thereof, 


with Liberty to fell, cut down, take and carry 
- Db 3 away 
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374 Paecedents of Deeds, 
away the ſame); To have and to hold the ſaid 
Meſſuage, Tenement and Farm, and all and ſingu- 
lar the ſaid Premiſſes hereby demiſed, with the Ap- 
purtenances, (except before excepted) unto the ſaid 
T. V. his Executors, AdminiſtratofF® and Aſſigns, 
from the Five and twentieth Day of March next 
coming, for and during the Term of ſeven Years 
thence next enſuing and following, and fully to be 
compleat and ended; Nelding aud paying there- 
fore yearly, and every. Year, during the ſaid Term 
hereby granted, unto the ſaid E. B. his Heirs and 
Aſſigns, the yearly Rent of One hundred and 
twenty Pounds of lawful Money of Great Britain, 
in and upon the Nine and twentieth Day of Sep- 
tember and the Five and twentieth Day of March, 
by even and equal Portions : And alſo yielding and 
paying, and the faid T. W. for himſelf, his Exe- 
cutors, Adminiſtrators and Aſſigns, doth covenant 
and grant to and with the faid E. B. his Heirs and 
Aſſigns, to yield and pay at and upon the Days 
and Times of Payment of the ſaid yearly Rent 
above reſerved, and over and above the ſame 
Rent, according to the Rate of five Pounds of 
lawful Britiſb Money the Acre, and ſo proportion- 
ably for every greater and leſſer Quantity of the 
Meadow or Paſture Ground hereby demiſed, which 
he the ſaid T. V. his Executors, Adminiſtrators 
or Aſſigns, ſhall at any Time during the ſaid Term 
hereby granted, ear, plough, ſpit up, dig or con- 
vert to Tillage, or cauſe or procure, permit, or 
ſuffer to be eared, ploughed, ſpitted up, digged or 
converted to Tillage; the firſt Payment thereof, to 
begin at that Day of Payment of the ſaid. yearly 
Rent above reſerved which ſhall next happen, af- 
ter any Part of the ſaid Meadow or Paſtui Ground 
ſhall be ſo as aforeſaid eared, ploughed, ſpitted up, 
digged, or converted to Tillage. And if it ſhall 
| | . hap- 


- 
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happen the aid yearly Rent above reſerved, or 


any Part thereof, to be behind and unpaid, in Part 


or in the Whole, by the Space of Eight and twen- 
ty Days next after either of the ſaid Days or Times 


whereon the ſame ſhould, or of Right ought to be 
paid as aforeſaid, being lawfully demanded, that 
then and from thenceforth it ſhall and may be 
lawful to and for the ſaid E. B. his Heirs and Aſ- 
ſigns, into the ſaid demiſed Premiſſes, or into any 


Part thereof, in the Name of the Whole, to re- 
enter, and the ſame Premiſſes, and every Part 


thereof, to have again, repolleſs and enjoy, as in 
his and their firſt and former Eſtate, Right, Title 
and Degree ; any Thing herein contained to the 
contrary thereof in any wiſe notwithſtanding. And 
the ſaid T. V. for himſelf, his Executors, Admini- 
ſtrators and Aſſigns, doth covenant and grant to 
and with the ſaid E. B. his Heirs and Aſſigns, in 
Manner and Form Sis that is to ſay, That 
he the ſaid T. % his Executors, Adminiſtrators or 
Aſſigns, ſhall and will well and truly pay, or cauſe 
to be paid unto the ſaid E. B his Heirs or Aſſigns, 
the ſaid yearly Rent above reſerved, at the Days 
and Times, and in Manner above expreſſed, ac- 


cording to the pu. port and true Meaning of theſe 
| Preſents; And alſo that he the ſaid T. V. his Exe- 
cutors, Adminiſtrators and Aſſigns, ſhall and will 


keep in good and ſufficient Repair during the ſaid 
Term, all the Glaſs Windows belonging to the 


Dwelling houſe, and all rhe Walls, Gates, Stiles, 


| Bounds and Fences belonging to the ſaid demiſed 
Premiſſes, (being allowed Timber and Frith for 
the doing thereof by the ſaid E B. his Heirs and 


Aſſigns) and ſcour and cleanſe all the Ditches and 
Warer-courſes on the ſaid Premiſſes; and ſhall and 


will leave the ſame well and ſufficiently repaired, 


ſcoured, — cleanſed at the End of the ſaid Term; 


B b 4 | And 
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376 Piaecedents of Deeds, 
And ſhall and will in a Husband-like Manner ſpend 
and imploy in and upon the ſaid Premiſſes, all the 
Hay, Straw, Fodder, Dung, Muck and Soil, which 
ſhall happen to be made, or ariſe there at any Time 
during the ſaid Term; and will permit and ſufter, 
Cc. the peſent Tenant to take off his Crop of 
Corn at the next Harveſt, which fthall or may 


be ſown this Year on the ſaid demiſed Premiſles ; 


And alſo that he the ſaid T. W. his Executors, 
Adminiſtrators and Aſſigns, ſhall and will fow 
twenty Acres of the arable Land to Clover every 
Year during the ſaid Term, and leave twenty-five 
Acres of the ſaid Land ſufficiently ſowed with 
Clover at the End of the ſaid Term ; and ſhall and 
will alſo leave yearly, and every Year, during the . 
ſaid Term, one Half of the ſaid arable Land as a 
ſummer Fallow unſown: And that the ſaid 7 . 
bis Executors, Adminiitrators and Aſſigns, ſhall not 
nor will mow any Part of the Down Ground du- 
riog the ſaid Term, nor do or commit, or permit 
or ſuffer to be done or committed, any Waſte, 
Spoil or Deſtruction, in or upon the ſaid Premiſſes, 
or any Part thereof. And further, that he the 
T. I. ſhall and will from Time to Time during 
the {a'd Term, diſcharge and bear the Offices of 
Overſeer of the Poor, Church-warden, Conſtable, 
Tithingman, and all ſuch like perſonal Offices 
wherewith the ſaid Premiſſes ſhall be charred, 
when and as often as they ſhall happen. And the 
ſaid E. B. for himſelf, his Heirs and Aſſigns, doth 
covenant and grant to. and wich the ſaid T. . his 
Executors, Adininiſtrators and Aſſigns, That he 
the ſaid E. B. his Heirs and Aſſigns, ſhall and will 
at all Times ducing the laid Term hereby granted, 
well and ſufficiently repair, uphold and keep, the 
laid. ,Meſſuage and other the Houſes hereby demi- 
Ed, (except the Glaſs-Windows thereof) in all 
£ | needfu] 
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_ needful and neceſſary Reparations, when and as 
often as need ſhall require: And ſhall and will put 
the Dwelling-houſe, and Out-houſes, Walls, Gates 
and Fences, in tenantable Repair, on or beforg 


Lady-day next; And alſo fhall and will at all- 
Times, during the ſaid Term hereby granted, bear, 


pay and diſcharge, or abate, deduct and allow out 
of the {aid yearly Rent hereby reſerved, all Taxes, 
Rates and Payments whatſoever, wherewith the 
ſaid Premiſſes ſhall or inay be charged, or charge- 
able, (Window Money and ſuch like Taxes as are 
and ſhall be at any Time during the ſaid Term par- 
ticularly laid upon Tenants by A& of Parliament 
only excepted). And ſurther, that he the ſaid 
E. B. bis Heirs and Aſſigns, ſhall and will yearly 
dying the ſaid Term allow the ſaid T. J. his Exe- 
cutors, Adminiſtrators and Aſſigns, Three hundred 
of Faggots, or the Value thereof in other Wood, 
for Firing, to be had and taken by the Aſſignment 
and Appointment of the ſaid E. B. his Heirs or 
Aſſigns, or his or their Bailiff, and nat otherwiſe, 
and to be ſpent on the faid Premiſſes only, and 
not elſewhere; and ſufficient Plough-Timber, or 
elſe in Lieu of ſuch Plough-Timber the Sum of 
one Pound and ten Shillings in Money, at the E- 
lection of the ſaid E. B. his Heirs and Aſſigns ; 
And alſo that the ſaid T. W. his Executors, Ad- 
miniſtrators and Aſſigns, ſhall and may from Time 
to Time and at all Times during the ſaid Term 
hereby granted, (by and under the yearly Rent, 
Covenants, and Agreements herein contained) 
peaceably and quietly enter into, have, hold, oc- 


cupy, poſſeſs and enjoy all and fingular the ſaid 
Premiſſes hereby demiſed, with the Appurtenances 


(except before excepted) without any Let, Trou- 


ble, Hinderance, Moleftation, Interruption or De- 


nial of him the ſaid E. B. his Heirs or Aſſigns, 


and 
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378 Precedents of Deeds, 
and of all and every other Perſon and Perſons 


whatſoever, lawfully claiming or to claim by, 
from, or under him, them, or any of them: And 


ſhall and may hold ſixty Acres of the arable Land ; 


belonging to the ſaid demiſed Premiſſes, from the 
End of the ſaid Term hereby granted, till the End 
of the Harveſt then next following ; and the Barn 
to thraſh out his Corn in for a Year after the End 
of the ſaid Term, and Houſe-room to lodge in, 
and Liberty to fodder his Cattle upon the Ground 
called, c. until the third of May after the Expi- 
ration of the ſaid Term. Provided always, and it 
is agreed and declared by and between the ſaid 

Parties to theſe Preſents, That if the ſaid E. B. his 
Heirs or Aſſigns, ſhall be minded and deſirous to 
take into his or their own Hands the Poſſeſſion of 
the ſaid demiſed Premiſſes, at the End of the firſt 
five Years of the ſaid Term hereby granted, and 
of ſuch his or their Mind and Deſire, do and ſhall. 
on the Nine and twentieth Day of Seprember next 
before the End of the ſaid firſt five Years, give 
Notice in Writing under his or their Hand or 
Hands to the faid T. V. his Executors, Admini- 
ſtrators or Aſſigns, or leave the ſame for him or 

them at the Meſſuage hereby demiſed, with one of 
his or their Servants there; that then, and at the 
End of the firſt five Years of the ſaid Term, he 
the ſaid E. B. his Heirs and Aſſigns, may enter into 
the ſaid demiſed Premiſſes, and take Poſſeſſion 
thereof accordingly; any Thing herein contained 
to the contraiy thereof in any wiſe notwithſtand- 
ing. Provided alſo, and it is further agreed and 
declared by and between the ſaid Parties to theſe _ 
Preſents, that if the ſaid T. V. his Executors, Ad- 

miniſtrators or Aſſigns, ſhall be minded and deli— 
rous to leave and yield up the ſaid demiſed Pre- 
miſſes to the ſaid E. B. his Heirs or Aſſigns, at the 
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End of the firſt five Years of the ſaid Term hereby 
granted, and of ſuch his or their Mind and Deſire, 
do and ſhall upon the Nine and twentieth Day of 
September next before the End of the ſaid firſt five 
| Years, give Notice in Writing under his or their 
Hand or Hands to the ſaid E. B. his Heirs or Aſſigns, 
or leave the ſame for him or them at the Capital Meſ- 
ſuage of the ſaid E. B. ſituate in, &c. with one 
of his or their Servants there; that then and in 
ſuch Caſe, the ſaid Term hereby granted, ſhall at 
the End of the ſaid firſt five Years ceaſe and deter- 
mine; any Thing herein contained to the contrary 
notwithſtanding. In Witneſs, &c. 
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A Leaſe of a Houſe in London, with the 
uſual Covenants inſerted therein. 


wa rn. 
"Sb. - 
. 
8 
ad © 
* 
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EIS Indenture made, &c. between . B. 
of, Cc. in the County of Middleſex, Eſq; of 

the one Part, and F. D. of the City of London, 
Stationer, of the other Part, Witneſſeth that for 
and in Conſideration of the Rent and Covenants 1 
herein after reſerved and contained, on the Part 1 
and Behalf of the ſaid F. O. his Executors and Ad- 1 
miniſtrators to be paid, kept and performed, he 
the ſaid V. B. hath demiſed, granted, leaſed, and 
to farm letten, and by theſe Preſents doth demiſe, 
grant, leaſe, and to Farm let unto the ſaid F. D. 
All that Brick-houſe, Meſſuage or Tenement ſi- 
tuate, ſtanding and being in the Pariſh of, &c. in 
the City of IL. aforeſaid, in, &c. Street, known by 
the Sign of, &c. now in the Poſſeſſion or Occupa- 
tion of, &c. with all and ſingular Cellars, Sollars, 
Chambers, Rooms, Garrets, Lights, Ways, Paſ- 
ſages, Water-courſes, Eaſements, Profits, Commo- 
dities and Appurtenances, to the ſaid Meſſuage or 
FE; | Tenement 
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380 Paocedents of Deeds, 
Tevemept belonging or appertaining; together 
with the Uſe of be Cod: - the Schedule +4 
annexed mentioned: To have and to hold the ſaid 
Brick- houſe, Meſſuage or Tenement, and all and 
ingular the Premilles, with their and every of 
their Appurtenances, herein before mentioned or 
intended to be hereby demiſed, unto the ſaid F. 7. 
his Executors, Adminiſtrators and Aſſigns, from the 
Fealt of, Cc. next coming, for and during and un- 
to the ful! End and Term of fourteen Years, from 
thence next enſuing and fully to be compleat and 
ended; Nielding aid paying therefore yearly and 
every Year, during the ſaid Term, unto the ſaid 
HF. B. his Executors, Adminiſtrators or Aſſigns, the 
Rent or Sum of thirty Pounds of lawful Money of 
Great Britain, on the four molt uſual Feaſts or 
Terms in the Year, (that is to ſay) the Feaſt of 
St. Michael the Archangel, the Birth of our Lord 
Chriſt, the Annunciation of the Bleſſed Virgin 
Mary, and the Nativity of St. John the Baptiſt, 
by even and equal Portions. Aud if it ſhall hap- 
pen the ſaid yearly Rent of thirty Pounds, or any 
Part thereof, ſhall be behind and unpaid by the 
Space of Eight and twenty Days next after any of 
the ſaid Fealt-Days, on which the ſame ought to 
be paid as aforeſaid, (being lawfully demanded) 
that then and at all Times then after, it ſhall and 
may be lawful to and for the ſaid . B. his Execu- 
tors, Adminiſtrators and Aſſigns, into the ſaid demiſed 
Meſſuage or Tenement and Premiſſes, or into any 
Part thereof, in the Name of the Whole, to re-en- 
ter, and the ſame to have again, repoſſeſs and in- 
joy, as in his and their former Eſtate ; and the ſaid 
F. D. his Executors, Adminiltrators and Aſſigns, 
and all otber the Occupiers of the ſaid demiſed 
premiſſes from thence utterly to expel, remove 
and put out; any Thing herein contained to the 
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contrary thereof in any wiſe notwithſtanding. 
And, the ſaid F. D. for himſelf, his Executors, 
Adminiſtrators and Aſſigns, doth covenant and 
grant to and with the ſaid V. B. his Execu- 
tors, Adminiſtrators and Aſſigus, by theſe Pre- 
ſents, that he the ſaid F. D. his Executors, Admi- 

niſtrators or Aſſigns, ſhall and will during the ſaid 
Term hereby demiſed, well and truly pay, or cauſe 
to be paid unto the ſaid . P. his Executors, Ad- 
miniſtrators or Aſligns, the ſaid yearly Rent or Sum 
of thirty Pounds, on the Days and Times, and in 
Manner ard Form above-mentioned, for Payment 
thereof, -according to the Reſervation thereof as 
aforeſaid, and the true Intent and Meaning of theſe 
Preſents; Aud alſo, that he ſaid F. D. his Execu- 
tors, Adminiltrators and Aſſigns, or ſome or one of 
them, ſhall and will at his or their own proper Coſts 
and Charges, well and ſufficiently repair, uphold, ſup- 
port, maintajn, ſuſtain, amend and keep the ſaid 
demiſed Meſſuage, or Tenement and Premiſſes, 
with the Glaſs- Windows, . Pavements, Privies, 
Sinks, Gutters and Wydraughts, belonging to the 
ſame, in, by and with all and all Manner of needful 
and "neceſſary Reparations and Amendments what- 
ſoever, when and as often as Need or Occaſion fhall 
be or require during the Term; (the Caſualty or 
Damage of Fire, which may burn down or deſtroy 
the ſaid Meſſuage or Tenement and Premiſſes, or 
any. Part thereof, only excepted); and the ſaid. 
Meſſuage or Tenement and Premiſſes, being ſo well 
and fufficſently repaired, upheld, ſupported, main- 
talned, ſuſtained, amended and kept, at the End 
of the faid Term, or other ſooner Determination 
of this preſent Demiſe, unto the ſaid . B. his 
Executors, Adminiſtrators and Aſſigns ſhall and 
will-peaceably and quietly leave and yield up, (ex- 
cept as is before excepted) and ſhall and will then 
alſo 
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332 Pzecedents of Deeds, 

alſo leave to the ſaid V. B. his Executors, &c. all 
ſuch Goods as are mentioned in the ſaid Schedule 
hereto annexed, the Uſe whereof is herein before 
granted as aforeſaid ; and all and every the Doors, 
Locks, Keys, Bolts, Latches, Hooks, Hinges, 
Wainſcot, Ciſterns, Pipes, Conduits, Dreſſers, Ta- 
bles, Shelves, Hearths, Grates, Chimney-pieces, 
Saſhes and Glaſs of and belonging to the ſaid Pre- 
miſſes, in good and ſufficient Repair and Condition, 
reaſonable Uſage and Wearing thereof, and Damage 


by tire, as aforeſaid, excepted. And further, that 


it ſhall and may be lawful to and for the ſaid V. B. 
his Executors, Adminiſtrators or Aſſigns, or any of 
them, with Workmen or others, or without, twice 
in every Year, during the Continuance of this De- 
miſe, at ſeaſonable Times in the Day-time, to en- 
ter and come into and upon the ſaid demiſed Pre- 
miſſes, or any Part thereof, and view, ſearch and 
ſee the State and Condition of the Reparations of 
the ſame; and of all Defects, Defaults, and Want 
of Repairs, then and there found, to give or leave 
Notice or Warning in Writing, at and upon the 
ſaid demiſed Premiſſes, to and for the ſaid F. D. his 
Executors, Cc. for the Repairing and Amending 
of the ſame within the Space of Three Months 
then next following: In which ſaid Space or Time 
of three Months, after every or any ſuch Notice 
or Warning, be the ſaid F. D. for himſelf, his Exe- 
cutors, Adminiſtrators and Aſſigns, doth hereby 
covenant and grant to and with the ſaid V. B. his 
Executors, Adminiſtrators and Aſſigns, well and 
ſufficiently to repair and amend the Deſects and 
Want of Reparations ſo to be found as aforeſaid, 
E as is before excepted); And alſo that he 

the ſaid F. D. his Executors, Adminiſtrators and 
Aſſigns, ſhall and will at all Times hereafter, du- 
ring the Term hereby demiſed, bear, pay and diſ- 
2 e charge 
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charge all Taxes, Charges, Impoſitions and Pariſh- 
Duties, which ſhall be taxed, charged, impoſed or 
aſſeſſed upon the ſaid Meſſuage or Tenement afore- 
ſaid, or any Part thereof, except the Land-Tax. 


And the ſaid V. B. for himſelf, his Executors, Ad- 


miniſtrators and Aſſigns, doth covenant 'and grant 
to and with the ſaid F. D. his Executors, Admini- 


ſtrators and Aſſigns, that he the ſaid F. D. his Exe- 


cutors, Adminiſtrators and Aſſigns, paying the ſaid 
yearly Rent of thirty Pounds above reſerved, in 
Manner aforeſaid, and performing all and every the 
Covenants and Agreements herein before contained, 
which on his or their Parts and Behalfs, are or 


_ ought to be paid, done and performed, ſhall and 
may peaceably and quietly have, hold, uſe, occupy, 
| poſſeſs and injoy the ſaid Meſſuage or Tenement 

and Premiſſes hereby demiſed, for and during the 


Term hereby granted, without any lawful Let, 
Suit, Trouble, or Interruption of or by the ſaid 
W. B. his Executors, Adminiſtrators or Aſſigns, or 
any of them, or by any other Perſon or Perſons 
lawfully claiming, or to claim by, from or under 


him, them, or any of them, or by or through his, 
their, or any of their Acts, Means or Procurement. 


In Witneſs, &c. DO 


A Conveyance by Leaſe and Releaſa of a 


Houſe and Lands in Fee. 


— 


[ Leaſe.) EIS Indenture made, &c. between 
55 T. A. of, & c. of the one Part, and 


6. L. of, &c. of the other Part, Mitneſſeth that 
the ſaid T. A. for and in Conſideration of the Sum 
of five Shillings of lawful Britih Money to him in 
Hand paid by the ſaid G. L. the Receipt whereof 
is hereby acknowledged, he the ſaid 7. A. hath 

. granted, 
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384 Pitcedents ok Deeds. 
granted, bargained and fold, and by theſe Preſents 
KY grant, bargain and ſel] unto the ſaid G. L. AP 


t Melſuage or Tenement commonly called or 
üben, Cc. with the Rights, Members and Ap- 
purtenances thereof, ſituate, lying and being in, 
&c. in the County of, Cc. And all Houſes, Edi- 
ces, Buildings, Gardens, Orchards, Lands, Mea- 
 dows, Commons, Paſtures, Feedivgs, Trees, 
Woods, Under-woods, Ways, Paths, Waters, 
Water-courſes, Eaſements, Profits, Commodities, 
Advantages, Emoluments and Hereditaments what. 
ſoever to the ſaid Meſſuage or Tenement belong- 
ing, or in any wiſe appertaining, or which now 
are or formerly have been accepted, reputed, ta- 
ken, known, uſed, occupied or injoyed, to or 
with the ſame, or as Part, Parcel or Member there- 
of, or of any Part thereof; and the Reverſion and 
Reverſions, Remainder and Remainders, Rents, 
and Services of the ſaid Premiſſes above-mentioned, 
and of every Part and Parcel thereof, with the Ap- 


t 


* 


purtenances : To have and to hold the ſaid Meſ- 


ſuage or Tenement, Lands, Hereditaments and Pre- 
miſſes above-mentioned, and every Part and Parcel 
thereof, with the Appurtenances, unto the ſaid 
G. L. his Executors, Adminiſtrators and Aſſigrs, 
from the Day of this Inſtant, ec. for and during 
and unto the full End and Term of one whole 
| Year, from thence next and immediately enſuing 
and following, and fully to be compleat and ended; 
Tielding and paying therefore one Pepper-corn in 
and upon the Feaſt of St. Michael the Archanrgel, 
it demanded : To the Intent that by Virtue of theſe 
Preſents, and by Force of the Statute for transfer- 
ring of Uſes into Poſſeſſion, he the ſaid C. I. may 
be in thè actual Poſſeſſion of all and ſingular the 
Premiſſes above-mentioned, with the Appurtenan— 
ces, and thereby be inabled to accept and take a. 

W 4 Grant 


prey 
* 


and TUritings, &; . 385 
Grant and Releaſe of the Reverſion and Inheri- 
tance thereof, to him and his Heirs, to the only 
proper Uſe and Behoof of him the ſaid G. L. his 
Heirs and Aſſigns for ever. In Witneſs, &c. 


[ Releaſe. ] This Indenture made, &c. between 
T. A. of the one Part, and G. L. of the other Part, 
Mitneſſeth that the ſaid T. A. for and in Conſidera- 
tion of the Sum of Six hundred Pounds of lawful 
Money of Great Britain to him in hand paid by 
the ſaid G. L. the Receipt whereof the ſaid T. A. 
doth hereby confeſs and acknowledge ; and for di- 
vers other good Cauſes and. Conſiderations him 
thereunto moving, he the ſaid T. A. hath granted, 

| bargained, ſold, aliened, releaſed and confirmed, 
and by theſe Preſents doth fully, freely and abſo- 
jutely grant, bargain, ſell, alien, releaſe and con- 
firm unto the ſaid G. L. (in his actual Poſſeſſion 
now being, by Virtue of a Bargain and Sale to 
him thereof made for one Year, by Indenture bear- 
ing Date the Day next before the Day of the Date 
of theſe Preſents, and by Force of the Statute for 
transferring of Uſes into Poſſeſſion) and to his 
Heirs and Aſſigns, Al that Meſſuage or Tenement, 
Cc. with the Rights, Members, and Appurtenan- 
ces thereof, ſituate, lying and being in, &c. and 
all Houfes, Editices, Buildings, Gardens, Orchards, 
Lands, Meadows, Commons, Paſtures, Feedings, 
Trees, Woods, Under-woods, Ways, Paths, Wa- 
ters, Water-courſes, Eaſements, Profits, Commo- 
dities, Advantages, Emoluments and Heredita- 
ments whatſoever to the ſaid Meſſuage or Tene- 
ment belonging, or in any wiſe appertaining, or 
which now are, or formerly have been accepted, 
_ reputed, taken, known, uſed, occupied or injoy- 


ed, to or with the ſame, or as Part, Parcel or 


Member thereof, or of any Part thereof; and alſo 
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336 Paecedents of Deeds, 

the Reverſion and Reverſions, Remainder and Re. 
mainders, Rents and Services of all and ſingular 
the ſaid Premiſſes above-mentioned, and of every 
Part and Parcel thereof with the Appurtenances ; 
and alſo all the Eſtate, Right, Title, Intereſt, 


Claim and Demand whatſoever, as well in Equity as 


in Law, of him the ſaid T. A. of, in and to all and 


ſingular the ſaid Premiſſes, and of, in and to every 


Part and Parcel thereof with the Appurtenances; 


and alſo all Deeds, Evidences and Writings, touch- 


ing or concerning the ſaid Premifles only, or only 


any Part thereof, together with true Copies of all 


other Deeds, Evidences and Writings, which do 
concern the ſaid Premiſſes, or any Part thereof, 


"jointly with any other Lands or Tenements, now 


in the Cuſtody or Poſſeſſion of him the ſaid T. A. 
or which he can or may get or come by without 
Suit in Law; the ſaid Copies to be made and writ- 
ten at the Requeſt, Coſts and Charges of the ſaid 
G. L. his Heirs and Aſſigns : To have and to hold 
the ſaid Meſſuage or Tenement, Lands, . 
ments, and all and ſingular the Premiſſes above- 
mentioned, and every Part and Parcel thereof, 


with the Appurtenances, unto the ſaid G. L. his 


Heirs and Aſſigns, to the only proper Uſe and 
Behoof of the ſaid G. L. his Heirs and Aſſigns for 
ever. And the ſaid T. A. for himſelf, his Heirs and 
Aſſigns, doth covenant and grant to and with the 
ſaid G. L. his Heirs and Aſſigns, that he the ſaid T.A. 
now is the true, lawful and rightful Owner of the 
ſaid Meſſuage, Lands, Tenements, Hereditaments 
and Premiſſes above-mentioned, and of every Part 


and Parcel thereof, with the Appurtenances; And 


alſo that-he the ſaid T. A. now is lawfully and 
rightfully ſeiſed in his own Right, of a good, ſure, 
perfect, abſolute and indefeaſible Eſtate of Inheri- 
tance in Fee-ſimple, of and in all and ſingular the 

1 ns Premiſles 


and Writings, &. 387 


Premiſſes above-mentioned, with the Appurtenan- 
ces, without any Manner of Condition, Mortgage, 
Limitation of Uſe and. Uſes, or other Matter, 


Cauſe or Thing, to alter, change, charge, or de- 
termine the ſame; And that he the ſaid T. A. hath 


good Right, full Power, and Jawful Authority, in 


his own Right, to grant, bargain, ſell and convey 


the ſaid Meſſuage, Lands, TI enements, Heredita- 
ments, and all and ſingular the Premiſſes above- 
mentioned, with the Appurtenances, unto the ſaid 
G. L. his Heirs and Aſſigns, to the only proper 


' Uſe and Behoof of the ſaid G. L. his Heirs and AG © 
ſigns for ever, according to the true Intent, and 


Meaning of theſe Preſents; And alſo that he the 
ſaid G. L. his Heirs and Aſſigns, ſhall and may at 
all Times for ever hereafter, peaceably and quietly 


have, hold, occupy, poſſeſs and injoy all and ſin- 


gular the ſaid Meſſuage, Lands, Tenements, Here- 


ditaments and Premiſſes above-mentioned, with the 


Appurtenances, without the Let, Trouble, Hin- 
derance, Moleſtation, Interruption, and Denial of 
him the ſaid T. A. his Heirs or Aſſigns, and of all 


and every other Perſon or Perſons whatſoever: 
And that freed and diſcharged, or otherwiſe well 


and ſufficiently ſaved and kept harmleſs and indem- 
nified of and from all former and other Bargains, 


Sales, Gifts, Grants, Leaſes, Mortgages, Jointures, 
| Dowers, Uſes, Wills, Entails, Fines, Poſt-Fines, 


Iſſues, Amerciaments, S-izures, Bonds, Writings 
Obligatory, Statutes Merchant and of the Staple, 
Recognizances, Extents, Judgments, Executions, 
Rents and Arrearages of Rent, and of and from all 


other Charges, Eſtates, Rights, Titles, Troubles, 


and Incumbrances whatſoever, had, made, com- 


mitted, done or ſuffered, or to be had, made, 
committed, done or ſuftered, by the ſaid T. A. his 


Heirs or Aſſigns, or any other Perſon or Perſors 
| e | What- 
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388 Pꝛetedents of Deeds, 


whatſoever, lawfully claiming, or to claim, by, 
from or under him, them, or any of them. And 
further, that he the ſaid T. A. and his Heirs, and 
all and every other Perſon and Perſons, and his and 
their Heirs, any Thing having or claiming in the 
ſaid Premiſſes above-mentioned, or any Part there- 
of, by, from or under him, them, or any of them, 
ſhall and will from Time to Time, and at all Times 
hereafter, upon the reaſonable Requeſt, and at the 
Coſts and Charges of the ſaid G. L. his Heirs or 
Aſſigns, make, do and execute, or cauſe or pro- 


cure to be made, done and executed, all and every | 


ſuch further and other lawful and reaſonable A& 
and Acts, Thing and Things, Device and Devices, 
Conveyance and Conveyances in the Law whatſo- 
ever, for the further, better, and more perfect 
. Granting, 3 and Aſſuring of all and ſingu- 
lar the ſaid Premiſſes above- mentioned, with the 

Appurtenances, unto the ſaid G. L. his Heirs and 
Aſſigns, to the only proper Uſe and Behoof of the 
ſaid G. L. his Heirs and Aſſigns for ever, as by the. 
ſaid G. L. his Heirs or Aſſigns, or his or their 
Counſel learned in the Law, ſhall be reaſonably de- 
viſed or adviſed and required. And laſtly it is co- 
venanted, granted, concluded and agreed upon, by 
and between the ſaid Parties to theſe Preſents, and 
the true Meaning hereof alſo is, and it is hereby 
ſo declared, That all and every Fine and Fines, Re- 
covery and Recoveries, Aſſurance and Aſſurances, 
Conveyance and Conveyances in the Law whatſo- 
ever already had, made, levied, ſuffered, executed 
and acknowledged, or at any Time hereafter to be 
had, made, levied, &c. by or between the ſaid 
Parties to theſe Preſents, . or either of them, or by 
or between them, or either of them, and any 
other Perſon or Perfons, of the ſaid Premiſes 
above-mentioned, with the Appurtenances, or ny 
art 


and Mritings, &c. 389 
Part thereof, either alone by it ſelf, or jointly with 
any other Lands, Tenements or Hereditaments, pa 
be and enure, and ſnhall be adjudged, eſteemed and 
taken to be and enure, as for and concerning all 
and ſingular the Premiſſes above-mentioned, with 
the Appurtenances, to and for the only proper Uſe 
and Behoof of the ſaid G. L. his Heirs and Aſſigns 
for ever, according to the true Intent and Meaning 
of theſe Preſents, and to and for no other Uſe, In- 
tent or Purpoſe whatſoever. In Witneſs, &c. | 


4 Bargain and Sale of Lands to be in- 
- OR rolled. © : 


THIS Indenture made, &c. between N. D. 

of, Cc. of the one Part, and H. J. of, &c. 

of the other Part, witneſſeth that the ſaid N. D. 
for and in Conſideration of the Sum of, Cc. of 
lawful Money of Great Britain to him in Hand 
paid by the ſaid H. J. the Receipt whereof the 
ſaid N. D. doth hereby confeſs and acknowledge; 
he the ſaid N. D. hath granted, . bargained, and 
| fold, aliened and confirmed, and by theſe Preſents 
doth grant, bargain and ſell, alien and confirm un- 
to the ſaid H. J. his Heirs and Aſſigns, 47 that 
Meſſuage or Tenement, ſituate, Cc. and alſo all 
Lands, Trees, Woods, Under-woods, Tithes, 
Commons, Common of Paſture, Profits, Commo- 
dities, Advantages, Hereditaments, Ways, Waters 
and Appurtenances whatſoever to the ſaid Meſ- 
ſuage or Tenement, Lands and Premiſſes above- 
mentioned belonging, or in any wile appertaining ; 
and alſo the — 4 and Reverſions, Remainder 
and Remainders, Rents and Services of the ſaid 
Premiſſes, and of every Part and Parcel thereof; 
and all the Eſtate, Right, Title, Intereſt, Claim 
e and 


390 Paecedents of Deeds, 

and Demand whatſoever of him the ſaid N. D. 

of, in, and to the ſaid Meſſuage, Tenement and 
Premiſles, and every Part thereof: To have and to 

hold the ſaid Meſſuage or Tenement, and all and 

ſingular the ſaid Premiſles above- mentioned, and 

every Part and Parcel thereof, with the Appurte- 
nances, unto the ſaid H. J. his Heirs and Aſſigns, 

to the only proper Uſe and Behoof of the ſaid 

H. 5. his Heirs and Aſſigns for ever. And the ſaid 

N. D. for himſelf and his Heirs, the ſaid Meſſuage 
or Tenement and Premiſſes, and every Part there- 

of, againſt him and his Heirs, and __ all and 
every other Perſon and Perſons whatſoever, to the 

ſaid H. J. his Heirs and Aſſigns, ſhall and will 

warrant and for ever defend by theſe Preſents. 


In Witneſs, &c. 


Note Theſe Bargains and Sales of Inheritance and 
Freeholds, are to be inrolled in one of the Courts at 
Weſtminſter, or in the County where the Lands lie, 
before the Cuſtos Rotulorum and Juſtices of Peace, 
&c. within ſix Months after the Date of the 
Deeds : But Houſes and Land in London, and any - 
City, Cc. are exempted out of the Statute of 1n- 
rollments. dee Stat. 27 H. 8. 1 16. 


4 Deed Aalen the Uſes of a Fi ine, in- 
tended to be levied. _ : 


HIS Indenture made, &c. between V. B. 

of, Fc. and M. his Wife, of the one Part, 

and I. 7 of, Cc. of the other Part, Mitueſſeth 
that for and in Conſideration of the Sum of, &c. 
to the ſaid V. B. and M. his Wife, or one of them, 
in Hand paid by the ſaid I. T. at or before the 


Sealing and Oy of theſe Preſents, the Receipt | 
whereof 


3 


and Taritings, &; 391 
whereof the ſaid V. B. doth hereby acknowledge, 
and for divers other good Cauſes and Conſidera- 
tions, he the ſaid I. B. hath covenanted and 
ranted, and by theſe Preſents, for himſelf and the 
Fig M. his Wife, his, their and either of their Heirs 
and Aſſigns, doth covenant and grant to and with 
the ſaid L. T. his Heirs and Aſſigns, That he the 
ſaid V. B. and M. his Wife, ſhall and will before 
the End of Michae/mas-Term next enſuing the 
Date of theſe Preſents, in due Form of Law, ac- 
knowledge and levy before the King's Majeſty's 


1 N 0 i < > Dd 8 G - * 
FT 4 . 2 
4 7 £ Ms ae» n = — 2 a — OY 
: 4 ; Sg Es Fob $2 — — — 
: - ox WY a : ad 4 0 
Ly XS ——— — . * " 
2 4 " 2 2 » uy 4 „ i 9293 IR 
4 = * b 4d q <4 — — 
nk Ns 4 \_ oe , a * n 4 —— — - — — * = 
* - r * —— PG: wa v * : 2 ; FL 2 , > S-bhew »- noobs ag Fg — — 
3 * —— — — — ” Tr , . . 220 — 
— — 6 wy r * 5 , * — 4 . —— : p | 
£- a. . — Way — 
7 d 1 M - 5. "09" "IR 
. * Ry > ——— ; = l 852 14 
— 4 l 


| Juſtices of his Court of Common Pleas at Weſtmin- 

ſter, unto the ſaid L. T. and his Heirs, one Fine 

Sur Cognizance de droit come ceo, &c. with Procla- \ BN 
mations to be thereupon had, according to the = H 
Form of the Statute in that Caſe made and pro- "i 1} 
vided, of Al thit Meſſuage or Tenement with the —_ 
Appurtenances, ſituate, lying and being, Cc. and i "85 
alſo of all thoſe Pieces or Parcels of Land, lying, . 3 


Cc. and containing by Eſtimation, &c. with all 
and ſingular the Appurtenances, all which ſaid Pre- 
miſſes are now in the Tenure of, &c. And of the 
Reverſion and Reverſions, Rents, Iſſues and Pro- 
fits of the ſaid Premiſſes above-mentioned, and 
every Part and Parcel thereof, with the Appurte- 
nances; by ſuch Name and Names, Quantity and 
Number of Meſſuages, Acres and Things, and in 
ſuch Manner and Form, as by the ſaid L. T. his 
Heirs or Aſſigns, or his or their Counſel learned in 
the Law, ſhall be reaſonably deviſed or adviſed 
and required. And it is hereby declared and agreed 
by and between all and every the ſaid Parties to 
theſe Preſents, that the ſaid Fine ſo to be had and 
levied in Manner as aforeſaid, and all and every 
other Fine and Fines already had, or hereafter to be 
had, levied, ſued or proſecuted of the ſaid Pre- 
miſſes, or any Part thereof, by it ſelf, or jointly 
| Ces — with 


392 Parecedents of Deeds, 
with any other Lands or Tenements, by or be- 
tween the ſaid Parties to theſe Preſents, or by 
or between them, or any or either of them, and 
any other Perſon or Perſons, as for and concern- 
ing all and ſingular the ſaid Premiſſes above- 
mentioned, with the Appurtenances, Hall be and 
enure, and ſhall be adjudged, deemed and taken 
to be and enure, to the only proper Uſe and 
Behoof of the ſaid I. T. his Heirs and Aſſigns 
for ever, and to and for none other Uſe, Intent 
or Purpoſe whatſoever. In Witneſs, &c. | 


An Indenture or Chirograph of a Fine 
levied iz Court of a Meſſuage, &c. 


HIS is the final Agreement made in the 
Court of our Sovereign Lord the King at 
Weſtminſter, from the Day of the Holy Trinity in 
three Weeks, in the Thirteenth Year of the Reign 
of George the Second, by the Grace of God of 
Great Britain, France and Ireland King, Defender 
of the Faith, &c. before John Miles, Alexander 
Denton, John Forteſcue Aland, and William For- 
teſcue, Juſtices of our Lord the King, and others 
then and there preſent, between Laurence T. 
Plaintiff, and Thomas B. and Mary his Wife, De- 
forceants, of one Meſſuage, with the Appurte- 
nances in S. Whereupon a Plea of Covenant was 
ſummoned between them in the ſame Court, that is 
to ſay, that the aforeſaid Thomas and Mary have 
acknowledged the aforeſaid Meſſuage, with the 
Appurtenances, to be the Right of him the ſaid 
Laurence, as that which the ſaid Laurence bath of 
the Gift of the aforeſaid Thomas and Mary ; and 
that they have demiſed and quit-claimed from 
them the ſaid Thomas and Mary, and their Heirs, 
bs LE en 


and TUritings, &. 303 


to the aforeſaid Laurence and his Heirs for ever: 


And moreover the ſaid Thomas and Mary have 
granted for them and the Heirs of the ſaid Mary, 
that they will warrant to the aforeſaid Laurence 
and his Heirs, the aſoreſaid Meſſuage, with the 


Appurtenances, againſt the ſaid Thomas and Mary, 


and the Heirs of the ſaid Mary for ever. And 


for this Acknowledgment, Remiſe, Quit-claim, 


Warranty, Fine and Agreement, the ſaid Laurence 
| hath given to the aforeſaid Thomas and Mary ſixty 
Pounds Sterling. 


Indorſed on the Back 4 one part; 1 


by Proclamation according to the Form of the Sta- 
tute. 


4 Deed of Gift of a Capris Mefſrags and 
| | Lands, from Father to Son. © 


HIS Indenture made, Ce. ben J. M. 
of, &c. Eſq; of the one Part, and A. M. 
Son and Heir of the ſaid L. M. of the other Part, 
Mitneſſeth that the ſaid J. M. for and in Con- 
ſideration of the natural Love and Affection which 
he hath and beareth unto the ſaid A. M. and for 


divers other good Cauſes and Conſiderations him 


thereunto eſpecially moving, Hath given, granted, 
aliened, enfeoffed and confirmed, and by theſe 
Preſents doth give, grant, alien, enfeoff and con- 
firm, unto the ſaid A. A. his Heirs and Aſſigns, 41 
that capital Meſſuage, or Dwelling-houſe, with the 
Stable, Barn, Orchard, and ſeveral Cloſes of Meadow 
and Paſture Ground thereunto adjoining and be- 
longing, commonly called or known by the Name 
of, &c. lying and being in, &c. and now or late 


in the Tenure or Occupation of, Cc. his Under- 


Tenants 
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394 Precedents of Deeds, 
Tenants or Aſſigns ; and alſo all Out-houſes, Edi- 
fices, Buildings, Courts, Yards, Orchards, Lands, 
Tenements, Meadows, Paſtures, Feedings, Trees, 
Woods, Underwoods, Commons, Cemmon of Pa- 
ſture, Ways, Paths, Paſſages, Waters, Water-courſes, 
Eaſements, Profits, Commodities, Privileges, Ad- 
vantages, Hereditaments and Appurtenances what- 
ſoever, to the ſaid Capital Meſſuage, Cloſes, Lands, 
| Tenements, Hereditaments and Premiſſes above- 
mentioned, or to any Part or Parcel thereof belong- 
ing, or in any wiſe appertaining, or therewith com- 
monly held, uſed, occupied or enjoyed, or accept- 
ed, reputed, taken or known as Part or Parcel of, 
or belonging to the ſame ; and the Reverſion and 
| Reverfions, Remainder and Remainders, Rents, 
Services, Iſſues and Profits of all and ſingular the 
ſaid Premiſſes, with the Appurtenances; and all 
the Eſtate, Right, Title, Intereſt, Property, Benefit, 
Claim and Demand whatſoever of him the ſaid 
- M. of, in and to the ſame Premiſſes, and of, in 
and to every Part and Parcel thereof, with their 
and every of their Appurtenances ; and all Deeds, 
Evidences and Writings touching and concerning 
the faid Premiſſes only, or any Part thereof, now 
in the Hands, Cuſtody or Poſſeſſion of the ſaid. 
J. M. or which he may get or come by, with- 
out Suit in Law; together with true Copies of all 
other Deeds, Evidences and Writings concerning 
the ſaid Premiſſes, or any Part thereof, amongſt 
other Lands; the ſame Copies to be made and 
Written at the Coſts and Charges of the ſaid A. M. 
his Heirs or Aſſigns: To have and to hold the ſaid 
Capital Meſſuage, Lands, Tenements, Heredita- 
ments and Premiſſes above-mentioned to be grant- 
ed and conveyed, with their and every of their 
Appurtenances, unto the ſaid 4. M. his Heirs and 


Aſſigns, to the only proper Uſe and Behoof of him 
| the 


and Writings, e.. 308 


the ſaid A. M. his Heirs and Aſſigns for ever. 


And the ſaid F. M. for himſelf, his Heirs, Exe- 


cutors and Adminiſtrators, doth covenant, pro- 


' miſe and grant to and with the ſaid A. M. his 


Heirs and Aſſigns, by theſe Preſents, that he the 
ſaid A. M. his Heirs and Aſſigns, ſhall and lawfully 
may from Time to Time, and at all Times here- 
after, peaceably and quietly have, hold, uſe, oc- 


cupy, poſſeſs and enjoy the ſaid Capital Meſſuage, 


Lands, Tenements, Hereditaments, and all and 
ſingular other the Premiſſes hereby granted and 
conveyed, or mentioned or intended to be hereby 
granted and conveyed, with their and every of 


their Appurtenances, without the Let, Trouble, 


Hindrance, Moleſtation, Interruption and Denial of 


him the ſaid J. M. his Heirs, Executors or Ad- 


miniſtrators, and of all and every other Perſon or 
Perſons whatſoever, free and clear, and fully diſ- 
charged, or well and ſufficiently ſaved, and kept 
harmleſs and indemnified, of, from and againſt all 
former and other Gifts, Grants, Bargains, Sales, 
Feoffments, Leaſes, Dowers, Jointures, Uſes, E- 
ſtates, Intails, Rents, Rent-Charges, Arrearages of 
Rents, Bonds, Annuities, Writings Obligatory, Sta- 
tutes Merchant and of the Staple, Recognizances, 
Extents, Judgments, Executions, and of and from 
all other Titles, Troubles, Charges and Incum- 


brances whatſoever, had, made, done or ſuffered, 
or to be had, made, done or ſuftered by him the 


ſaid J. M. his Heirs, Executors or Adminiſtrators, 
or any other Perſon or Perſons whatſoever, law- 
fully claiming or to claim, by, from or under him, 
them, or any or either of them. I Witneſs, &c. 


N. B. Livery and Seiſin muſt be delivered on 
this Deed of Gift and Grant. | 
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396 Precedents of Deeds, 


Will with Deviſe of Lands and Tene- 
nent, in Fee. ſiuple, Fee-tail, for Life 
and Tears, being Freehold, Leaſehold 
and Copyhold, with Variety of Legacies 
to younger Children, &c. 


N the Name of God, Amen: I B. T. of the 
Pariſh of, &c. in the County, &c. Gentleman, 
being weak in Body, but of ſound and perfe& 
Mind and Memory, bleſſed be Almighty God for. 
the ſame, do make and publiſh this my laſt Will 
and Teſtament, in Manner and Form following, 
(that is to ſay) Firſt, I give and deviſe to my 
eldeſt Son E. T. all that my Meſſuage or Tene- 
ment, with the Appurtenances, ſituate, &c. where- 
in I now live; To hold to him the ſaid E. T. 
his Heirs and Aſſigns for ever. I alſo give and 
deviſe to my dear Wife A. T. all that my Meſ- 
ſuage or Tenement, ſituate, 'ying and being in, 
c. together with all Ways, Paſlages, Eaſements, 
Profits, Commodities and Appurtenances thereunto 
belonging; To have and to hold unto her my 
ſaid Wife A. and her Aſſigns, for and during the 
Term of her natural Life, ſhe keeping the ſame in 
nod and ſufficient repair; and immediately from 
and after her Deceaſe, I give and deviſe the ſaid 
Meſſuage or Tenement and Premiſſes, with the 
Appurtenances, unto my ſaid eldeſt Son E. T. and 
his Heirs and Aſſigns for ever. I alſo give and 
deviſe to my ſaid Wife A. T. all my Freehold 
Lands in the Pariſh of, &c. now in the Poſſeſſion 
of, &c. To hold to her during her natural Life, 
ſhe making no Waſte or Deſtruction thereupon ; - 


and from and after her Deceaſe, I give and de- 
: vile 
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viſe the ſame to my ſaid Son E.T. for the Term 
of his natural Life; and after his Deceaſe, I deviſe 

the ſame to my Daughter M. T. during her na- 

tural Life; and after the Determination of that 

Eſtate, I give and deviſe the ſame to my loving 

Brother N. T. of, Cc. and G. H. of, &c. and their 

Heirs, during the Life of my ſaid Daughter M. 

to the Intent to preſerve and ſupport the con- 

tingent Uſes and Remainders herein after limited ; 
but nevertheleſs in Truſt, to permit my faid 

Daughter M. to receive the Rents and Profits 

thereof during her Life; and from and after the 

Deceaſe of my ſaid Daughter M. then to remain 

to the firſt Son of my ſaid Daughter M. and the 

Heirs of the Body of ſuch firſt Son lawfully iſſuing ; - 

and for Default of ſuch Iſſue, then to the Uſe and 

Behoof of the ſecond, third, fourth, fifth, and all 

and every other Son and Sons of my ſaid Daughter 

M. begotten, the Elder of ſuch Son and Sons, 

and the Heirs of his Body iſſuing, to be always 

preferred, and to take before the Younger of ſuch 

Sons and the Heirs of his Body ; and for Default of 

| ſuch Iſſue, then I give the ſame to my Son . T. 

for and during the Term of his natural Life ; and 

after his Deceaſe, to remain to his Iſſue in Tail, 
in ſuch; Manner as I have limited the ſame to my 

Daughter M. and for Default of ſuch Iſſue, then 

to remain to my Son S. T. and the Heirs Male of 

his Body begotten, &c. and for Default of ſuch 

Iſſue, to remain to my own right Heirs for ever. 

1 alſo give and deviſe all thoſe my Copyhold 

Lands and Tenements, ſituate and lying, &c. and 

now in the Poſſeſſion of, Cc. (which I have al- 

ready ſurrendered to the Uſe of my laſt Will and 

Teſtament) unto my faid Son . T. and his 
Heirs and Aſſigns for ever. I alſo give all that 
my Meſſuage or Tenement, with the Appurte- 
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nances, lying and being in, &c. to my ſaid Son 
S. T. To hold to him during his Life; and from 
and after his Deceaſe, I give the ſame to my ſaid 
Daughter M. T. during the Remainder of my 
Eſtate and Intereſt therein. I alſo give and be- 
queath to my ſaid Brother N. T. and G. H. all 
that my Leaſehold Eſtate, fituate in, &c. to hold 
to them the ſaid N. T. and G. H. their Execu- 
tors, Adminiſtrators and Aſſigns, from and imme- 
diately after my Deceaſe, for and during the 


Reſt and Reſidue then to come and unexpired of 


the Term to me granted therein ; upon this Truſt 
and Confidence, that they the ſaid N. T. and 
G. H. and the Survivor of them, and the Exe- 
cutors and Adminiſtrators of ſuch Survivor, do 
and ſhall permit and ſuffer my ſaid Daughter 
MM. T. to have, hold and enjoy all my ſaid Leaſe- 
hold Eſtate to them given as aforeſaid, and to re- 
ceive and take to her own Uſe and Behoof tho 
Rents, Iſſues and Profits thereof, for and during 
ſo much, or ſo many Years of the Term granted 
to me therein, as ſhall run out and expire in 
the Life-time of her my ſaid Daughter MH. And 
aſter her Deceaſe, upon this further Truſt and 
Confidence, that they the ſaid N. T. and G. H. 
and the Survivor of them, and the Executors and 
Adminiſtrators of ſuch Survivor, do and ſhall out 
of the Rents, Iſſues and Profits ariſing from my 
ſaid Leaſehold Eſtate, well and truly pay, or cauſe 
to be paid unto my Daughter C. T. or her Aſ- 
ſigns, for and during ſo much of the ſaid Term 
to me therein granted, as ſhall run out and ex- 
Pire in the Life-rime of her my ſaid Daughter, 
the yearly Annuiry or Sum of, Cc. at the two 
moſt uſual Feaſts in the Year, &c. by even and 
equal Portions; the firſt Payment thereof to be 
made at ſuch of the ſaid Feaſts, which ſhall _ | 
2 ; an 
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and next happen after the Deceaſe of my ſaid 


Daughter AA. And upon this further Truſt and 
Confidence, that they the ſaid N. J. and E. H. 


and the Survivor of them, &c. do and ſhall per- 
mit and ſuffer my ſaid Son S. T. his Executors, 
Adminiſtrators and Aſſigns, to have, hold and en- 
joy all ſuch my ſaid Leaſehold Eſtate, (charged 


with the ſaid Annuity of, &c. to my faid Daughter 


C.) and to receive and take the Overplus of the 
Rents, Iſſues and Profits thereof, to his and their 
own proper Uſe and Benefit, from and imme- 


diate _— after the Deceaſe of her my ſaid Daughter 


for and during all the Reſt, Reſidue and 
OE of the Term to me therein granted, 


which ſhall be then to come and unexpired. 1 
alſo give and bequeath unto my ſaid Daughter 
C. T. and my three younger Daughters D. T. 


H. T. and F. T. the Sum of five Hundred Pounds 
a- piece, to be paid to them by my Wife and Exe- 
cutrix herein after named at their ſeveral and re- 


ſpective Ages of one and Twenty Years, or Days 
of Marriage, which ſhall firſt happen; but in Caſe 


any of them my ſaid younger Children, ſhall hap- 
pen to die before ſhe or they ſhall attain the 
ſaid Age of one and Twenty Years, or Day of 
Marriage, then my Will is that the ſaid Legacy of 
five Hundred Pounds ſo given to her or them ſo 
dying ſhall not be paid at all, but that the Benefit 
thereof ſhall accrue and be unto my ſaid Execu- 
trix: And my Will and Meaning is, that my ſaid 
Wife and Executrix ſhall out of the Product and 


Proceed of my Perſonal Eſtate, maintain and pro- 


vide for them my ſaid younger Children, till their 


ſaid reſpective Legacies ſhall become due and pay- 


able, without making any Deduction therefore 
out of the ſame. And my Will and Meaning fur- 


6 ther is, that in Caſe my ſaid Wife and Executrix 


ſhall 
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ſhall bereafter marry again, that then my ſaid 
Wife fhall forthwith upon ſuch her Marriage 
ive unto the aforeſaid N. T. and G. H. good and 
ſufficient Security for performing of this Part of 
my Will, and the true Payment of the ſaid ſeveral 
Legacies to my ſaid younger Daughters in Manner 

and at the Times above limited for Payment 
thereof; and I do hereby defire the ſaid N. T. and 
G. H. to take ſuch Security accordingly, and 
what Charges or Trouble they, or either of them, 


hall be put to in compelling my ſaid Executrix 


to give the faid Security, (in Caſe there ſhall be 
any therein) my Will is ſhall be fully ſatisfied and 
anſwered unto them out of the Reſidue of my 
Eſtate herein after given to her my ſaid Execu- 
trix. I alſo give to my ſaid Wife A. T. during 
her Life, the Uſe of all my Plate and Houſhold 
Stuff; and after her Death, the ſame to remain to 
my ſaid Daughter M. T. and for Prevention of 
any Imbezilment of the ſaid Plate and Houſhold 
Goods, it is my Will, and I do hereby direct, that 
a particular Inventory be taken by my ſaid Wife 
and the ſaid M T. and G. H. of all my ſaid 
Plate and Houſhold Goods, and that ſhe give her 
Covenant to them the ſaid N. T. and G. H. to 
leave the ſame to my ſaid Daughter M. to whom 
I have hereby given the ſame, (their reaſonable 
Uſage and Wearing in the mean Time excepted.) 
J alſo give to my Couſin R. S. of, &c. the Sum 
of one Hundred Pounds. J alſo give to my 
Friends T. V. G. V. and IL. M. fifty Pounds a- 
iece: And alſo to, &c. the Sum of, &c. which 
{aid ſeveral Legacies or Sums of Money, I will and 
order ſhall be paid to the reſpective Legatees, 
within ſix Months after my Deceaſe. I further 
give to, Cc. ten Guineas a- piece to buy them 
Mourning. Aliſo I give to my Servant-Man and 


two Servant-Maids, that ſhall be living with me 
VV | at 
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at the Time of my Deceaſe, twenty Pounds a- 
piece. I alſo give to the Poor of the Pariſh 
where I ſhall die, the Sum of thirty Pounds ; 
and to the Parſon of the ſame Pariſh two Guineas, 
to preach a funeral Sermon on my Death; the 


ſaid laſt mentioned Legacies to be paid at my 
Deceaſe. Alſo, all the Reſt and Reſidue of my 


Goods, Chattels and Perſonal Eſtate whatſoever, 
after my juſt Debts and Legacies aforeſaid are paid, 


: I give and bequeath the ſame Eſtate to my faid 


Wife A. I. and I make and appoint her my faid 
Wire ſole Executrix of this my Will, and the 
faid NV. T. and E. H. Overſeers "has to take 
Care and ſee the ſame performed in all Things, 
according to my true Intent and Meaning ; and 
. for their Pains therein, I give to each of them 


the Sum of, &c. And Laſtly, I do hereby re- 


voke all former and other Will or Wills by me 
made, and declare this only to be my laſt Will 
and Teſtament, In Witneſs whereof 1 the ſaid 


B. T. have hereunto ſet my Hand and Seal the 


Day of, Cc. in the Year of the Reign, c. and in 
the Year of our Lord, Cc. 
B. T. 


Signed, ſealed, publiſhed nd 
declared by the Teſtator 
3. = for his laſt 
Will and Teſtament, in the 
| Preſence of us, who have 
ſubſcribed our Names as 
Witneſles bereunto, in the 
Preſence and at the Requeſt 
of the laid Teſtator. 
. I.. 
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All Wills of Lands, &c. the better to guard a- 
gainſt Fraud and Perjury, and unjuſt Impoſitions, 
are to be made in Writing, and ſigned by the De- 
viſor, in the Preſence of three credible Witneſſes : 
But on any Alteration of a Will, there may bea 
Codicil annexed ; which being taken as Part of the 
Will, and generally proved with it, need not be 

. atteſted by three Witneſſes; tho' ſometimes by 
way of Caution, it is executed inthe ſame Manner 
as the Will. 8 . 
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X Perſon is in by Diſcent, before a Deviſe. 


ibid, 


On. ; 


223 
Of Rents, on Reſcous of a Diſtreſs, De- 
nal of the Rent, Cc. | ibid. 


—- Where it is a Diſſeiſin at Election, or other- 


- wiſe. | 1 ibid. 


Difreſs, for Rent behind, Cc. 1 
| — The 
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| The TABLE. 
——— The End or Effect of it, where may not 


' be had, Damages if wrongpſul. Page 252, 253 
——— Of what particular Things a Diſtreſs may 


be taken, and what not 2353, 254 
———— Goods of a Carrier privileged from Diſtreſs, 
ſo Goods in an Inn, oe: 254, 255 


——— But another's Goods in the Tenant's Houſe, 
Cc. and Beaſts of a Stranger on his Lands may 
be diſtrained. 255- 

Things in Caltody of the Law are not 

 diſtrainable. 46 

A Diſtreſs may not be taken on a Sunday, 

or for Rent in the Night, @c. $57 

Cattle and Goods diſtrained how im- 
pounded, and took Care of, not to be uſed, 

i "2485 259 

— Dit ſhall not be exceſſive, and in 

_ what Caſes Perſons may diſtrain, but not ſel] 
Goods. 4260 261 

— How Diſtreſſes are to be taken, Goods 
appraiſed and fold, Oc. by the Statute 2 . 


C M. 2862 
Where Goods fraudulently carried away, 
Cc. by Stat. 8 Ann. 1 


—— — The late Act 11 Geo. 2. relating to Di- 
ſtreſſes, Cattle on Commons, Corn and Graſs, 
Oc. on the Ground diſtrainable, where Doors 
may be broken open to ſeiſe Goods, Diſtrainers 
not Treſpaſſers for Irregularity, &c. 264, 266, 

. 

A Warrant to diſtrain, Inventory, and Appraiſe- 
ment of the Goods, Notice to the Tenant, and 

Oath of the Appraiſers. | 268, 269, 271 
Dower, what it is. | 126 

I The divers Kinds of, and Things neceſlary 

to intitle it, if Husband's Lands aliened, Wife 


ſhall have Dower. 85 197 
ol”. 


L 
—— Of what Lands and Tenements FT the 
Wie ſhall be endowed. Page 128, 129 
—— How aſſign'd by the Sheriff, on the King's 
| Writ, or by the Heir, Cc. being a third Part of 


all the Land of the Husband. 130 
When done by Metes and Bounds moſt 
beneficial. 131 
hut the Widow's Acceptance ſhall bind her. 
n 
— [ntervening Eſtate for Vears will not ob- 
ſtruct Dower, but for Life will. 133 


T bough Land be immediately regranted 

by a Bargainee, his Wife ſhall be endowed 134 
— Where a Mother and Grandmother endows- 

ed by an Heir. | 1 bid. 
—— If Things are intire, and not to be di- 
| vided, Dower aſſigned in a ſpecial Manner. 135 
The Wife not to be endowed of a Truſt 


Eſtate, or a Uſe not executed. 136 
When Lands, &c. given by a Will in Lieu 
of Dower, a Wife cannot have both. 137 
n what Caſes the Wife may waive a Join- 
ture and claim her Dower. 5 138 
The Privileges of it, and who may be en- 
dowed. 1 
Extraordinary Caſe of Dower, where the 
Husband was hanged for Felony, 139 


A Wife committing Treaſon or Felony, 


forſei rs Dower, ibid. 


Divorced for Adultery, or if ſhe elope from 
ber Husband, &c. ſhe loſes it. 140 
—— What Acts extivguiſh and bar Dower, le- 
vying a Fine with the Husband, Releale, Oc. 
3441 

—=- Manner of Proceeding on the Writ of 


Dower. IN 2D 14 


E. 


The TABL E. 


E. 
Ejettment, Writ or ARion of. 5 Page 287 
To recover Lands of which a Man is eject- 
ed. 2 ibid. 


—— The Method of proſecuting it, Declaration 
ſerved on the Tenant in Poſſeſſion, Leaſe, Entry 
and Ouſter confeſſed, ccc. 2202886 289 

No Arreſt is ade therein, and; if Judg- 
ment be againſt the Plaintiff, he may commence 
another Action. + 201 - 

If Plaintiff recovers, - to 3 Action of 
Treſpaſs for meſne Profits of the Lands. ibid. 

— Where no Tenant in Polleſſion, the Proceſs 
to be in the old way. WO. 

—— When Half a Year's Rent is due from Te- 
nants and no Diſtreſs, Landlords to bring Lject- 

ment ſor the Land. 293 

But Tenants may be relieved on a Bill in 

Equity by Statute 4 Geo. 2. 294 

A Tenant to whom Declaration in Ejedt- 

ment is delivered, to give Notice to his Land- 


lord, under Penalties. | | ibid. 
And the Landlord to be made Deſendant 
with the Tenant, G c. by 11 Geo. 2. 295 
A Declaration, Notice thereof, and Leaſe in Eject- 
ment. 295, 297 
Entry, by an Heir on Leads deſcended. T0 - 
——— The Iſſue or Heirs of the eldeſt Son, may 
make an Entry on the younger Son. ibid. 
-—— Tho' not if the Land be convey'd away, 
or the youngeſt Son dies ſeiſed. ibid. 


——— What Diſcents take away or toll an Entry, 
and put him that has Right to an Action. ibid. 


are, what it — „„ 


lt 


| —— It includes all Things Real and Perſonal, 

Lands, Rents, &c. Page 56 
—— Where ſhall be a Fee-ſimple Eſtate, — 
Where not in a Deviſe. —_ 


— coupled with Chattels it carries no Fee. 
1 58 


F. 


ge. f mple Eſtate difined. 
What Words make the 1 of Inken- 
_ tance. 432, 43, 46 
— —— Abſolute, Conditional, and Qualified, and 
of a baſe Fee, with their 1 Differences. 
| 437 44 
No Remainder can depend upon an abſolute 
Fee · ſimple, but may on others. ibid. 
—— Where a limited Fee-lumple, as a Fee de- 
terminable. 4 at 
——— Conſideration in a Deed when it may di- 
rect a Fee, where the [ntereſt paſſes by that 
r.. ibid. 
— Demeſue as of Fee, how conſtrued. 47 
— Who ſhall be Heirs to Fee-{imple Eſtates. 


47» 48, 50 
— Fee-fiinple Lands changed by Anceſtors, by 
Bonds, Warranties, Cc. 50, 51 


—— What will be an Eſtate in Fee, and what 
in Tail, or for Life only, and a Fee. ſimple ex- 


_ pectanit. A 
Of Fee-ſi imple Eſtates granted to Bodies 
Politick, and their Succeſſors. 53 


"ld thy, what Caſes a Fee will paſs by general 
Words, 'as on levying a Fine, a Releaſe from 
one Jointenant to another, Cc. 54, 55 
Fine, to bar an Intail. „ 97 


How 


The TABL E. 


— How it operates on a Marriage Settlement. 


Page 91 
— boceſtroys potions Eſtates and Remainders, 
Ge. 102 
33 Bars the Tenant in Tail ad: all his Iſſue. 
103 
— Where it will Bar Dower of a Woman. 
144 
Freehold, Definition x the Word, and ſeveral | 
Sorts of. in Deed and in Law, &c. rn Toni 
Freeholders who are by Law. 2 
Perſons not to * diſſeiſed of their Free- 
holds, &c. ibid. 


How a Freehold ſhall be pleaded. ibid. 
——— Livery why made of Freehold Eſtates. 3 
— = Of their Commencement, not to be in 
futuro. 
What is Parcel of the b as Wainſcor, 
Windows, Doors, a Furvace, &c. 5 
- Particu'ar Things fixed thereto by Tevants 
removable, and not 6: 
Where tis Felony to take them away by 
a late Stature. * 
The Qualification of Freeholders to be Members of | 
Parliament and Electors, and Laws concerning 
Elections, Duty of Sheriffs, Cc. therein. 7, 


%% Oc: 
— Their Qualification to be Juſtices of Peace, 
and general Authority of Juſtices. 0 


To ſerve on Juries, the Power of Jury- 
men in giving Verdicts, and how puniſhed for a 
falſe Verdict, @c. $325, 30 

—— Freeholders qualified to kill Game, with 
the general Laws and Statutes relating to the 
Game. | | e 


The TABL E. 


o erect Pigeon-Houles or Dovecotes, and 


the Statutes againſt killing Pigeons. Page 39, 40 


H. 

Shire. Lineal and N 47 
Perſons that may not be Heirs, as 2 Baſtard, : 

Alien, ore attainted of Treaſon, &c. 48 

| Heir by Right of Repreſentation, on Death of a 

Father, in Grandfather's Life time. ibid. 

A Daughter to have Land till Son born, 

| who is Heir. 49 


——— The Heir to have Writ of Ventre inſoi- 
ciendo, where a Wiſe marries again, and pre- 
| tends to be with Child by ber former Husband. 


ibid. 
None can be Heir of Goods except Heir- 
Los ibid. 


— An Heir not bound by his Anceſtor's Bond, 
where not named, nor then without 44470 


A collateral Heir chargeable for Debt uf 
the Anceſtor. ibid. 
Word Heirs includes Aſſigns in Grants, 
and extends to all Heirs moſt remote, Heirs of 


„ Hein, ibid. 
Neceſſary to convey an a Inheritance, Dif- 
| ference between Heir my Heirs, in granting 


Lands. | | | | 7 I 


TY 


5 Inheritance, what it is, Land by Diſcent or pur- 
can | 46 
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The TABLE. 


[A perſon may have it by Creation, as 2 


Baron created to him and his Heirs, Page 46 
Eſtate of Inheritance limited. ibid, 
Jointenants, why ſo called, and their Benefit of 
Survivorſhip. 165 
—— What Eſtates ad to Perſons make a 
he, 3267 


Where may be Jolneguancs for Life, Te- 
. Hayes in Common of an Eſtate-tail, and Jointe- 
nants in Fee-ſimple. dnl 


Ll 


a Jointenancy. 1 
—— Leaſes made by Jointenants, how conſtrued. 
169 

A4 Releaſe to one joint Feoffee, enures to 
all his Companions; but if one Grant a Rent- 
charge, Cc. the Survivor ſhall hold the Lands 
diſcharged. 170 
land of a Jointenant in | Fee, may not be 
extended in the Survivor's Hands. 171 
-——— Deviſe of Lands whereof one is jointly 
ſeiſed is void, aud why. . 

| Alienation ſevers the Jointenancy, and 
* Jointenants become Tenants in Common. 


173, 174 
——— Jointenants to make Partition, what Wrirs 
they ſhall have, @c. X 196 


inſt another, but one may take a Diſtreſs, re- 


ceive the whole Profits, c. po 177 
And one Jointenant may have Action of 
Account againſt the others. 5 ibid. 
Jointure of Lands ſettled on a Wife, 143 
What Things requiſite to the making of a 
JO. - - 144 


——— To be in Satisfaction of Dower, ec. ibid. 


A Deviſe to two jointly and ſeveraily, is 


One may not bring Treſpaſs or Trover a- 


— t muſt be for the Wife's own Life, or a 
greater Eſtate. Page 144 
If nor made according to the Stature, is no 
Bar to her Claim of Dower, but a Jointure at 
Common Law. 5 145 
Where the Wife may have 2 Proviſion 


which is no Jointure, and likewiſe her Dower. 
146 


where the Inheritance is not reſerved to him and 
his Heirs. 147, 148 


and compel the Execution of Articles. > 


- 149 
——— Upon kid ion of a Jointure, the Wife ſhall 


be endowed. . 150 


—— In what Caſes the Wife forfeits her Join- 
ture, by Alienation, committing Treaſon or Fe- 


I ec. | | | ibid. 
2 


Leaſe, made of what Land or other Thing. 188 
—.— Several Things neceſſary therein, where 


Articles, a Covenant, or Licence conſtrued a 
Leaſe. ibid. 
To contain Certainty in Commencement, 


Continuance, and the End. s 189 
The Dates of Leaſes how taken, if im- 

| poſſible, &c. to begin from Delivery. 190 
When naught for Uncertainty, 192 


Pet he: What Perſons may make Leaſes, Perſons 


ſeiſed in Fee- ſimple, Tail, for Life, &c. ibid. 


— - The Terms granted, where for Years, 
Morey Oc. or from Year to Year. 193 


As not being the Gift of the Husband, or 
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The 74 © 


1 How conſtrued, and or what Eſtates bind: | 


ing. Page 194, 195 
If Leſſee enters before his Term begins, tis 
. a Diſſciſin. 198 
—— Leaſes commencing 3 after * Leſſor's Death 
Where p6od. © — 
A voidable Leaſe may be affirmed by ac- 
ing the Rent. 28 
— And ſuch Leaſe is matle void, by the Lel- 
| Is Re-entry. " ol 
Where void on deſerting the Premiſſes, if 
r 407 249 
Leaſes of Fa'ms, Sheep and Cattle kept thercon, 
Oc. 250 
Livery and S. iſin, what and where required on 
Leaſes for Life, Cc. 182 


The Manner of doing it, of Houſes and 


Lands „ * A 


N o Body to be on the premiſſes but the 
Parties, and after made Leſſee enters, &'c. ibid. 


M. 
Marriage Settlements, how made of the Husband” ; 
Elae, - 11 
Various Ways of miking them. ibid. 
——— The Chancery may decree a Settlement to 
be made of the Wife's Lands. ibid. 
—— Bonds before Marriage good, and Promiles 
. of Marriage. 152 
What other Thin s the Wife ſha!l have 
alter the Death of the Husband. ibid. 
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' Nuſances to 2 Man's s Hole Water, Way, 5 


of Ahl. Page 234 
In what particular Caſes "they may be, and 
Actions and Remedies therefore. _ 234, 235 


judiced by them. : "226 
Cortages wich Inmates, Nuſances Cc. 2 238 
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Parceners, who are, Daughters or Siſters, Ce. of 
Perſons dying ſeiſed in Fee. 72 


on of a Daughter may be Parcener with 


bis Aunt. 
The ſeveral Manners of makes Partition, 


bs A—_ Friends or Writ, Cc. ibid. 


and the Proceſs thereon. 73, T4 
I ought to be equal, otherwiſe not bind- 
ing to the Iſſue, unleſs it is by Writ 76 


"Y 2 ET ro enter on the Whole, 
ibid. 


Where 2 new Partition mal be made. 


- When Things unequal, how to be divided 


in Severalty, and Contribution by one to the 

others. ibid. 
Parcenary in Fee. ſimple not ſevered by the 
Death of any Parcener, but her Part deſcends to 
her Iſſue, Oc. b 78 


May be abated or removed by Perſons pre- 
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The r- 


And Parceners have ſeveral Freeholds, tho? 
they make one Heir, Remedies againſt each 


other, Oc. Page 78 
Precedents of Deeds and Writings. © Sad 
A Freebold Leaſe of Lands, ns Wo 
A Mortgage of ſuch Leaſe,  ' 353 
A Chattle Leaſe for 99 Years. „ 
A Leaſe of Copyhold Land by Licente. 361 
A Mortgage of 2 Copyhold Eſtate. 383 
A Settlement of Copyhold Lands ih Fee, made on 

Marriage, [b 
A Leaſe of a large Farm in the Country, with great 

Variety of Covenants. — 

A Leaſe of a Houſe in London. | 379 
A Conveyance by Leaſe and Releaſe of Lands in 

pas. = 383 
A Bargain aud Sale of a Meſſuag and Lands' to be 

inrolled. 535 
A Deed declaring the Uſes of a Fine. 390 


An Indenture or Chirograph of a Fine levied in 
Court. 392 

A Deed of Giſt of a Capital Meſſuage and Lands, 

393 

A Vll with Deviſe of Link in Fee, for Life and 

Years, Freehold, Leaſehold and 9 with 


other — Legacies, Oc. h 8 
5 
ecovery, ſuffered oſ Lands, when good. 94 
By Tenants in Tail, without Aſſent of Per- 
ſons in Remainder. | FULL GL oe 1014 | 
———— Tho' if Tenant for Life alone ſuffer it, tis 
< .. ma. ibid. 


And ſuch Thanks ſuffering a Common Re- 


——y * Covin, forfeit their Eſtates, Cc. 95 


The. TABL K. 


— By Recovery, Remainder is barrd Page 
103 


— it bars all Remainders whatſoever. 
104 


— Except where a Remainder or Reverſion is 


in the Crown, which vil not be barred by it. 


i} J's . "TY SS 


——— Rules for creating it, to be a articular 

Eſtate precedent to N port the ſame, &c. 101 
In caſe of an Uſe by Statute, and by De- 
ws may be good without particular ſtate. 


ibid. 

A Freehold is neceſſary for ſupporting a 
Remainder, _ 102 
Remainders abſolute and contingent, and 
boy deltroy'd. 102, 103 
The Remainder of an Eſtate veſted, one may 
Grant, Deviſe or Leaſe, 1 
———— Several Remainders to Uſes i in a a Feoffment, 
how take Effect. 104 


Eſtates limited in Remainder by Settlement 
to the Uſe of Children, born after the Father's 


Deceale, good without Truſts to preſerve them. 
106 


— What . Es will ſupport a 


Remainder, Difterence herein berween a Fine 


and Feofftment. 7 
. Remainders where allowed or not. 


. 108 
By limiting a Remainder, the Reverſion 


may paſs when Eſtates ſhall be open to ler in 
a contingent Remainder. - 109 


Fee:ſimple, nor can Tenant in Tail limit it, how 
Remainders may be devetiog „ 
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Remainder, what it Wi — 88455 


A Remainder may not be limited aſter a 
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The TABLE. 
Remainders of a Rent good, but not the 
Reverſion after. Page 111 
— Writs lying for Perſons in Remainder or 
Reverſion, and other Remedy where Tenants 
for Life are abſent, W 
Reverſio defined, the Reſidue of an Eſtate. 113 | 
| How it difters in Law from. a Remainder. 


114 
—— Where the Uſe of the Fee continues in a 
Feoffor, there the Reverſion is in him. ris: 


A Reverſion may be granted by Bargain 
nnd Sale inrolled, Leaſe and Releaſe, &c. 116 

— K Grant of Lands, the Reverſo paſſes. 

1417 

— = Grantees of Reyerſions may have Advan- 
tage of Conditions and Covenapts, againſt Leſ- 
ſees, &c. ibid. 

—kſtates granted by Thane: in Tail, ſhall 

not charge the Reverſion. m3} 

* — Writs and Actions brought by Reverſion- 
ers. ibid. 

| Rene, hoc to a Man and his Heirs, &c. 203 
— When to be paid to the Heir, and when 


to the Executors. „ 103% d 10 
ns caſe the Leſſor dies on the Day of Pay- 
ment, how it ſhall go. 204, 205 


it reſerved payable at ſuch Feaſt, or in a 
Month after, not due till End of the Month. 


HOWE. 
——— Where Feaſts or Days mentioned for Pay- 
. ment, on a Condition: | | 206 


=—— Leſſor - for Life dying befors a Quarter- 

Day, by Common Law the Rent is gone, = 
by late Statute a due Proportion to be paid. 

207 

— Action of Debt for Rent, and Ejectment, | 

&c, 25 208 

| — Dif- 


e T4 2 L E. 


—bifference between a Rent reſerv'd for 


170 20007 


Land, and Goods,, Oc. called Hiring, ' * 


Rent is properly iſſuing out of Lands and Teve- : 
ments, and incident to, the Reverſion, but not 


inſeparably. * 22 210, 211 
The ſeveral kinds of Rents, as Rent- Ser- 


vice, Rent-Charge, and Foo Cc. 211, 


212 
Diſtrainable of common Right; and by 
Prefer meg.” 3 
here Rent ſhall be appottivied, on pury 


e ah Se. 224 ns 
And where extinguiſhed, or ſuſpended, by 


— 


Eviction of the Land, Entry, Cc. 216, 217 


Demand and Tender of Rent. 217, 220 


Replevin, what it ſignifies. | 273 
By Writ or Plaint, to deliver Beaſts di- 
Wee for Rent, &c. +» tbid. 


be particular Proceedings thereon. 274, 


275 


——— Where Cattle driven out of the County, 
Writ of Mithernam lies to take ſo many of Di- 
ſtrainer's Beaſts. 276, 277 


——— Of the Writ Retorno Habendo, and ſecond 


Deliverance. 278, 279 
In a Replevin, the Defendant may avow 


or juſtify, Manner of the Avewry. 281 


Avowries and Cognizances upon Diſtreſſes, 
Sureties to proſecute Replevins, Bonds aſſigned, 
Cc. by Statute 11 Geo. 2. 284, 285 


A Plaint, Count, Avowry, and F. in Re- 
pievin, I 286 


E e 4 EReſcous 


The Statutes relating to Replevins and 
Avowries. 282,283 


The TABLE. 


Reſcoa of a Diſtreſs, where a Diſſeiſin of Rent- 


Service. | Page 222 


diſtrained. „ | 
— Treble Damages MY Colts given for 


Reſcous and Pound- breaches. „ 63% -263 


A. 
Tail * what it is, and when imrodiced. 


| =—— General Tail, to a Man and the Heirs of 
his Body, and Special to a Man and his Wife 
and the Heirs of their two Bodies. 80 
Where it is a ſpecial Tail or not, on Lands 
given to a Man and Woman unmarried, or an- 


other Man's Wife, Cc. | br - 


——— What Heirs only are inheritable to Eſtates- 


tail. | 82 


m——— The Difference between 2 Gift or Grant 


and a Deviſe, that which makes a Fee ſimple in 


one, is an Eſtate-tail in the other. 82, 83, 84 


here Words of Limitation create the Tail. 
85 


rie Words want of Iſſue, make an Eſtate- 


tail by Implication. | 86, 87 
—— When conſtrued an Eſtate-tail, and when 
for Life, where a Term for Years void, to ſop- 


port the Tail. 88, 89 
[An Eſtate by Conveyance and Will not 


to be tacked together, to make an Eſtate- tail. 


90, 91 
— Efates-tail executed, and where Tenants 


in Tail have Remainders over to each other. 
| 91, 92 


— What 


Where it is not a Reſcous to abe away 
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—— What, Eſtate· tail is a erpetuity, god on 


in Law. Page, 93 
—— Tenant in Tail cannot be reltraiged rom 


| ſyffering a Recovery. 94 
=——— Leaſes made by theſe Tepants for Lives or 
| Years, according to the Statute. 5 
—— Eſtates-tail incident to, in divers Cates. 
—— Where an Eftate-tail merges in the Fee- 

ſimple, and à General ſruſtrates the Special. 


97 
Tuil after Poſi bility of Tue, Tenant in Tail fo 


called, and his Eſtate. ä or ibid. 
It muſt be Donee in Special Tail where 
one dies without Iſſue, not where. Husband and 
Wife live though till each one Hundred Years 
old. | 98, 99 
Where one may be Tenant in Tail, Te- 


nant after Foſſibility, and for Liſe, all by one 


Settlement. 99 
Tenant after Poſbbility, has greater Privi- 
| leges than Tenant for Life. 7% 


— But the Quality of his Eſtate i is not greater, 


ibid. 


changed by Death of one Donee. 99, 100 
Tenants in Common, who are ſuch. 158 
————- Where Lands given to two Perſons, to 


hold a Moiety to one, and Moiety to the other. 


ibid. 


——- May be by Preſcription, where a Perſon 


and his Anceſtors have ſo bel. 159 
————— A Deviſe to three, Share 2nd Share alike, 
makes Tenancy in Common. 160 


— Great 


privileges gone, by Grant and Aſſignment 
over, yet Quality remains though the Eſtate is 
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The TABLE. 
w——— Great Diverſity of Opinion concerning. the 
Word Equally, where Lands are given to two 


or more. | | Pag e 161, 162 
One may not be Tenant in Combitn? and 
others Jointenants in ſuch Caſe. 163 


Grants of Tenants in Common how con- 
ſtrued, with reſpect to their ſeveral Intereſts. 


164 
n real Actions they are to ſever, but in 
perſonal Actions join. 164, 165 


—— —  — What Remcdies Tenants in Common have 
againſt each other, in Caſe of Treſpaſs, Oc. 
165 

one ſuch Tenant may infeoff the other, 
but cannot Releaſe to him, the contrary is of 
Jointenants. 166 
Tenants for Life, Deſcription of. . 
For a Man's own or another's Life, and 
when but one Freehold, with ſeveral Limita- 
tions. 179 


— bine between a Limicurion and Con- 


dition, where the Eſtate ſhall determine, and 


* where not. 180 
Where Lands granted for Life generally, 
without mentioning. for whoſe Life, how con- 


ſtrued in Law. ibid. 
Eſtates for Life dererminable, where Li- 
very made. „ 


—— A Tenant for Life granting a greater Eſtate 
than he has, by Feoffment, Cc. forſeits his E- . 
_ ſtate. | "” "9 
——— [Incidents to the Eſtate of Tenant for Life, 
to have Eſtovers of Wood to burn, and for Re- 
pairs, Cc. _ 
Special Intereft in Timber-Trees, but may 


not cut them, except E be without Impeach- 


ment of — 184 


The T4 L E. 


' Executors to have Corn ſown, where Leſ- 


w_—_— 


ſee for Life dies before cut. Page 385 © 


Though Tenant for Life or Years, Cc. 
loſe his Leaſe, he ſhall not loſe the Term. 186 
An Eſtate for ever ſo many Years, not like 


a Freehold Eſtate for Life. 187 
Tenant for Term of Tears, who is. ibid. 
—— — Not till Entry on the Tenements, tho' he 

has an Intereſt in the Term. ihid. 
———— The Properties of Leaſes for Years, how _ 
made, c. 188, 189 

Where a ſecond Leaſe granted for Years is 
good, and where nor. 199 


— By whom made, and for what Terms, Oc. 


192, 193 


— be put in Writing and ſigned by the 


Parties, or elſe only Eſtates at Will. See Leaks 
195 


Tenant at Will, and his Eſtate. wy ' a 16 


Where the Will may be determined, not 
to the Damage of either Leſſor as to the Rent, 


or Leſſee as to Corn ſown, &c. ibid. 
This Tenant may not grant his Eſtate 
over. „ 
He is not bound to repair the Premiſles, 
but may be puniſh' d for Waſte. 197 
The Leſſor's Entry determines the Will, 
ſo if be dies, Cc. ibid. 
Tenant at Sufferance, who is ſuch. ibid. 


done holding over after his Eſtate ended. 
ibid. 


hut paying the Rent amounts to a new 


Leaſe. | | | ibid. | 


2 of Rent, mult be the whole due. | 220 
How and where made, excuſes Damages, 


bot Action lies after. 55 220, 221 
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WM TABLE 
— What is a ſufficient Tender, and what 


not good. Page 221 
Where made before or after a Diſtreſs 


taken, or. to make it wrongful or otherwiſe, 


2322 


W. 


em Deſcription of. 0. 119 
May be added to nb Conveyance of 


Lands. | 15 ibid. 


commencing by Diſſeiſin. 120, 121 
 ——— Ho altered by a late Statute, as to Te- 
nants ſor Life. JUS - 
| The Words Dedi & Concelſs make a War- 

ranty, ibid. 
—— Things neceflary to a good Warranty, what 

wall be recovered in Value thereon. 123 
And how far it extends to all the Land, 
and is a Bar to every Perſon on whom it ſhall 


deſcend. 14 
— Where a Warranty may bind the Heir, 
tho' it never bound the Anceſtor. 125 
Perſons not bound by it, and by what 
' Means diſcharged or defeated. ibid. 
Maſte, what it is. 229 
——— In ſuffering Houſes to be in Decay, Cc. 
permiſſive, or actual. ibid. 
——— Pulling down a Houſe, or Walls, taking 
away and breaking Wainſcot, Oc. 230 


If Tenants cut down any Timber-trees, or 
more Fire-bote than neceſſary, it is Waſte. 231 
Cutting dead Trees, or Fruit-trees in a 
Field is no Waſte, but tis otherwile i in a Garden. 
233 - 

—  — Stubbing 


The ſeveral Sorts of Linadl, Collateral, or 


The TABLE. 


— — Stubbing vp 2 Quickſet-Hedge, Cc. Walle 
Page 232 
— | Altering or converting Houſes to other 
Uſes is Walte; ſo ploughing up Land not 
ploughed Time out of Mind, ancient Meadow, 
o c. ibid. 
To ſuffer Banks of the Sea to be in De- 
cay, not ſcour a Mote or Ditch, where Waſte. 


233 

| —— The digging of Mines is Waſte, but not 
Stones, Cc. for Repairs. id 
Deſtroying Pigeons, Rabbits, Deer, or 


Fiſh, are Waſte. 114 
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5 New Law- Dictionaty: Containing the Inter- 
ptetation and Definition of Words and Terms 
uſed in the Law; and alſo the Whole Law, and 
the Practice thereof, under all the Heads and Titles 
of the ſame. Together with ſuch Informations re- 
lating thereto, as explain the Hiſtory and Antiquity | 
of the Law, and our Manners, Cuſtoms, and Ori- 
ginal Government. Collected and Abſtracted from 
all Dictionaries, Abridgments, Inſtitutes, Reports, 
Year-Books, Charters, Regiſters, Chronicles, and 
Hiſtories, publiſhed to this Time. To which is 
annexed a Tabie of References to all the Argu- 
ments and Reſolutions of the Lord Chief Juſtice 
Holt, in the ſeveral Volumes of the Reports. By 
Giles Jacib, Gent. The Fourth Edition correct- 
ed, with farther Jarge Additions, and the Law- 
Proceedings dune into Eugliſb, being a Work of 
general Uſe, but more particularly neceſſary for all 
Barriſters, Students, and Practiſers of the Law, 
Members of Parliament, and other Gentlemen, 
Juſtices of the Peace, Clergymen, &c. In Folio. 
2. The Common Law Common placed: Conta in- 
ing the Subſtance and Eftect of all the Common 
Law Caſes diſperſed in the Body of the Law, col- 
lected as well from Abridgments as Reports, in a 
perfect new Method. Wherein likewiſe the Terms 
of the Law, and the moſt conliderable Writs and 
Proceſſes, are conciſely treated of under their pro- 
per Titles: With an Abſtract of Statutes relating 
to the General Heads thereof, and exact References 


throughout. The Whole compleated ſo as to be 
THER „„ f uſeful 


' BOOKS printed, &c. 
uſeful to Counſellors, Attornies, Students of the 
Law, and other Gentlemen. The Second Edition, 
with very large Additions. By the ſame Author. 

3. The Univerſal Officer of Juſtice : Containing 
the general Power and Authority by Law of the 
ſeveral Officers 2nd Miniſters following, viz. 
1. Of Juſtices of Peace. | 9. Of Sheriffs of Counties. 
2. Of Clerks of the Peace. 10. Of Uader-Sheriffs and 
3. Of Cuſtos Rotulorums.| their Bailiffs. 15 
4. Of Commiſſioners off 11. Of Coroners. 
Hackney Coaches... 12. Of Conſtables. 

F. Of Hawkers and Ped- 13. Of Church-wardens 


arr. ] |. and Sian 
6. Of the Wine Licence, 14. Of Veſtry-men. 
„ | 15. Of Overſeers of the 
7. Of Mayors and Bailifls| Poor; And 
of Towns. - | 16. Of Surveyors of the 
8. Of Clerks of Markets | Highways. 
and Toll-takers. 


The Whole being collected from all the Books of 
our Common and Statute Laws written upon the 
Subject, and rendered generally uſeful to all Sorts of 
Perſons. 5 — = 

4. Reports of Caſes decreed in the High Court of 
Chancery during the Time that Sir Heneage Finch, 
. afterwards Earl of Nottingham, was Lord Chan- 
cellor. In many of which Decrees he was aſſiſted 
by ſome of the Judges of the Common Law. All 


which Caſes are truly ſtated upon the Pleadings, and | 


the Arguments on each Side clearly reported; to- 
gether with the Opinions of thoſe Judges who ſat 
as Aſſiſtants to the Chancellor before he pronounced 
his Decrees. To which ate added marginal Notes, 
ſhewing where thoſe Decrees are founded on the 

Civil Law, and agree therewith. None of theſe 
Caſes ever printed before, and all of them care- 
fully collected by a Gentleman who attended the 

"Ho 1 5 | laid 
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ſaid Court, and was himſelf of Counſel in the ſaid 
Caſes. With proper Tables; one of the Names of 
the Caſes, the other of the Principal Matters there- 
in contained. 

J- A Compleat Hiſtory of the moſt remarkable 
Tranſactions at Sea, from the earlieſt Account of 
Time. Wherein is given an Account of the moſt 
conſiderale Naval Expeditions, Sea-Fights, Strate- 
gems, Diſcoveries, and other Maritime Occurrences, 
that have happened among all Nations which have 
flourifhed at Sea; adorn'd with Sea Charts, adapt- 

ed to the Hiſtory : With an exact Index of the | 
Names of all the Places where any conſiderable 
Battle has been fought in any Part of the World. 
By Joſiah Burchett, Eſq; Secretary to tbe Admiralty. 

N. B. There is prelix d to Mr. Burchett's Hiſtory 
a large Preface, wherein, among many other Things, 
there is an Account of the Expence of an Englijh 
Fleet. A Compariſon of the Navy with former Times. 
The Strength of the Britiſß Navy. The Charge of 
Building each Rate. Ordinary Expence of the 
Britiſh Sailors. The Abuſes of Ticket Buyers. The 
Inconvenicncy of Imprefiing Seamen. Of Regiſtring 
Seafaring Men. Oeconomy of the Navy. Excent of 
the Lord High Admiral's Jurildiftion, relating to 
the Condemnation of Prizes, and to Letters of 
Marque. The Shares of Prizes when the Crown 
grants all to the Captors. on Searching of Ships. 
in Time of War, Cc. . 

6. A Compleat Hiſtory of _ late War in the Ne- 
therlands, Germauy, Ita and Spain, Together with 
an Abſtrat of the Treaty of Utrecht. Tuſtrated 
with well-engraved Plans of ail the beſieged Towns, 
and of each remaikable Battle. 

7. An Eſſay upon Ways and Means of ſupplying 
the War. By Dr. D' Avenant The Third Edition. 
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